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ADVERSE  ACTIONS 

David  G.  Benson,  et  al,  v.  De- 
partment of  Transportation, 
Federal  Aviation 
Administration 
PH075281F1021 
March  5,  1984 

4.125,  8.291131,  8.29135,  8.291352, 
10.132,  10.133* 

Appellants,  air  traffic  controllers, 
were  removed  for  striking  and  for  unau- 
thorized absence.  When  they  appealed  to 
the  Board’s  regional  office,  the  presiding 
official  found  that  the  agency  had  not 
properly  cancelled  the  annual  leave  of 
four  of  the  appellants.  The  presiding  offi- 
cial therefore  reversed  those  removal  ac- 
tions but  sustained  the  removals  of  the 
others.  Consequently,  all  of  the  appel- 
lants and  the  agency  petitioned  for 
review. 

The  agency,  claiming  that  it  had  can- 
celled the  leave  of  appellants  Brant, 
Crawley,  Molnar,  and  Nestler,  cited  its 
memorandum  dated  June  27,  1981.  Ac- 
cording to  the  agency,  that  memorandum 
had  notified  all  of  the  appellants  that  if  a 
strike  occurred,  all  annual  leave  would 
be  cancelled,  and  employees  would  be  re- 
quired to  report  to  work.  The  agency  ex- 
plained that  the  memorandum  had  been 
inserted  in  a binder  of  required  reading 
for  all  controllers. 

The  record  showed  that  appellants 
Crawley  and  Nestler  had  initialed  the 
memorandum  but  gave  no  indication  that 
appellants  Brant  or  Molnar  had  read  the 
memorandum.  The  Board  noted  the  testi- 
mony of  several  witnesses  that  the  mem- 
orandum had  been  removed  from  the 
binder  before  the  strike.  It  therefore 
agreed  with  the  presiding  official  that 
the  agency  had  not  properly  cancelled 
the  leave  of  appellants  Brant  and 
Molnar.  The  Board  also  determined  that 
the  agency’s  attempt  to  cancel  the  leave 
of  appellants  Crawley  and  Nestler  based 
only  on  the  June  27  memorandum  consti- 
tuted poor  communication.  Accordingly, 
it  agreed  with  the  presiding  official’s  re- 

•  Editor’s  Note:  This  order  was  received  too  late  to 
include  in  the  March  issue. 


versal  of  the  removal  of  those  four 
appellants. 

The  Board  next  addressed  the  appeal 
as  it  related  to  appellants  Benson, 
Buehner,  Chalot,  Tabachka,  and 
Williams.  According  to  the  record,  all 
five  appellants  had  regularly  scheduled 
days  off  on  August  3 and  4,  1981,  and 
their  deadline  shift  began  at  3:00  p.m.  on 
August  5.  On  August  3,  four  of  the  appel- 
lants (excluding  appellant  Benson)  left 
the  city  to  go  clear  some  land  for  appel- 
lant Williams.  Appellants  testified  that 
they  did  not  learn  of  the  strike  until  Au- 
gust 4,  when  appellant  Williams  tele- 
phoned his  wife.  They  also  learned  that 
the  agency  had  sent  mailgrams  informing 
controllers  to  report  for  their  next  sched- 
uled shift  unless  otherwise  directed.  Ap- 
pellants returned  home  on  August  5 and 
heard  that  all  striking  controllers  had 
been  fired  as  of  11:00  a.m.  that  day. 

That  afternoon,  appellants  Benson, 
Chalot,  Tabachka,  and  Williams  went  to 
their  supervisor’s  home  to  get  clarifica- 
tion about  their  work  situation.  Appel- 
lants testified  that  the  supervisor  told 
them  that  they  were  fired  as  of  11:00 
a.m.,  and  that  they  had  no  chance  to  re- 
turn to  work.  Appellant  Williams  subse- 
quently called  appellants  Hays  and 
Buehner  to  relay  this  information.  Con- 
trary to  what  appellants  claimed,  the  su- 
pervisor testified  that  he  could  not  recall 
if  any  of  them  had  asked  him  about  re- 
turning to  work. 

The  Board  found  appellants’  version  of 
the  meeting  with  their  supervisor  more 
credible  than  the  agency’s.  It  pointed  out 
that  appellants  corroborated  each  others’ 
versions  of  what  took  place  at  the  meet- 
ing and  what  was  relayed  by  telephone. 
The  Board  noted  that  the  supervisor’s 
testimony  did  not  contradict  appellants’. 
Even  so,  the  Board  noted  that  the  verac- 
ity of  the  supervisor’s  testimony  was 
questionable  in  that  he  was  confused 
about  what  day  he  met  with  appellants 
and  which  of  the  appellants  he  actually 
met  with. 

The  Board  therefore  concluded  that 
the  agency  did  not  prove  its  charges 
against  appellants  Benson,  Chalot, 
Tabachka,  and  Williams.  The  Board  did 
find,  however,  that  the  agency  proved 
the  charges  against  appellants  Hays  and 
Buehner.  It  noted  that  instead  of  con- 


tacting an  agency  official  about  thier 
deadline  shift,  these  two  appellants 
relied  upon  incorrect  information  given 
to  them  by  appellant  Williams.  Accord- 
ingly, the  Board  affirmed  the  initial  deci- 
sion in  part  and  reversed  it  in  part. 

In  addition  to  David  G.  Benson,  the 
appellants  affected  by  the  Board  order 
were  BRANT,  William  M., 
PH075281F1023;  BUEHNER,  Albert.)., 
PH075281F1027;  BYRNE,  Thomas  L., 
Ill,  PH075281F1028;  CHALOT,  Andrew 
M.,  PH075281F1029;  CRAWLEY,  James 
A.,  PH075281F1030;  HAYS,  Dale  S., 
PH075281F1044;  HURST,  John  L. 
PH075281F1046;  LOWERY,  James  W., 
PH075281F1051;  MOLNAR,  William  L., 
PH075281F1060;  NESTLER,  Robert  T., 
PH075281F1067;  PAINTON,  Michael  C., 
PH075281F1070;  SCOTT,  Gary  L., 
PH075281F1077;  TABACHKA,  Edward 
S.,  PH075281F1082;  WEIDMAN,  Ronald 
L.,  PH075281F1086;  WEILAND,  Edwin 
F.,  PH075281F1087;  WHALEY,  Terry 
J.,  PH075281F1090;  WILLIAMS, 
Bernard  G.,  PH075281F1091;  and 
ZIEDERS,  William  W., 

PH075281F1095. 

Opinion  of  Member  Dennis  M. 
Devaney 

Member  Devaney  concurred  in  part 
and  dissented  in  part  with  the  Board  ma- 
jority’s opinion  in  this  case.  He  agreed 
that  the  Board  could  not  sustain  the 
charge  of  strike  participation  for  appel- 
lants Benson,  Chalot,  Tabachka,  and 
Williams.  However,  he  did  not  agree 
with  the  majority’s  findings  regarding 
appellants  Buehner  and  Hays. 

Member  Devaney  noted  that  according 
to  the  record,  appellant  Williams — im- 
mediately after  the  meeting  with  the  su- 
pervisor— relayed  the  supervisor’s  incor- 
rect statements  to  appellants  Buehner 
and  Hays,  who  had  not  attended  the 
meeting.  Believing  the  supervisor’s 
statements  as  relayed  to  them,  these  ap- 
pellants concluded  that  they  had  been 
fired  as  of  11:00  a.m.  that  day  and  there- 
fore could  not  report  for  their  3:00  p.m. 
shift. 

In  the  Member’s  view,  appellants 
Buehner  and  Hays — in  relaying  on  the 
supervisor’s  incorrect  information — were 
in  a similar  situation  to  those  appellants 
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who  were  ordered  reinstated  by  the 
Board.  Member  Devaney  stated  that 
“since  all  the  individuals  discussed  are 
similarly  situated,  the  disparity  in  treat- 
ment and  in  result  is  particularly  dis- 
turbing.” Concluding  that  appellants 
Buehner  and  Hays’  reliance  on  the  super- 
visor’s statements  was  reasonable,  the 
Member  dissented  from  the  majority’s 
holding  regarding  these  two  appellants. 


Mabel  P.  Gibson  v.  Departmant 
of  the  Navy 
AT075282 11006 
April  9,  1984 

6.400,  9.310,  10.800 

Appellant,  a computer  systems  pro- 
grammer, was  downgraded  from  GS-12, 
step  3 to  GS-11,  step  10.  In  July  1981, 
the  agency  reclassified  appellant’s  posi- 
tion according  to  a factor  evaluation  sys- 
tem issued  by  the  Office  of  Personnel 
Management  (0PM).  However,  in  Febru- 
ary 1982,  the  agency  determined  that  it 
had  incorrectly  classified  appellant’s  po- 
sition at  the  GS-12  level,  and  it  therefore 
downgraded  her. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial found  her  appeal  to  be  within  Board 
jurisdiction  and  ordered  the  agency  to 
cancel  its  action.  In  finding  that  appel- 
lant should  be  graded  at  the  GS-12  level, 
the  presiding  official  compared  appel- 
lant’s GS-11  postion  with  OPM’s  factor 
evaluation  system  for  a GS-12  computer 
programmer  specialist  position  and  con- 
sidered testimony  about  how  appellant 
was  supervised. 

The  agency  petitioned  for  review,  and 
0PM  intervened  in  appellant’s  case,  both 
contending  that  the  Board  had  no  juris- 
diction to  consider  the  appeal  and  ques- 
tioning the  presiding  official’s  reliance  on 
Atwell  V.  Merit  Systems  Protection 
Board,  670  F.2d  272  (D.C.  Cir.  1982). 

The  Board  explained  that  in  Atwell, 
the  court  held  that  employees  who  retain 
their  grade  and  pay  after  being  down- 
graded as  the  result  of  reclassification, 
may  not  appeal  the  reclassification  to 
0PM  under  5 U.S.C.  § 5346(c).  The 
court  added  that  if  the  employee  is  not 
entitled  to  grade  retention,  he  may  ap- 
peal to  the  Board. 

The  record  indicated  that  appellant  did 
not  retain  her  grade.  The  agency  and 
0PM  claimed,  however,  that  because  ap- 
pellant retained  her  pay,  the  holding  in 
Atwell  did  not  apply  in  her  case.  Disa- 
greeing, the  Board  explained  that  it  has 
jurisdiction  over  a reduction  in  grade  ac- 
tion when  the  employee  does  not  retain 
grade  and  pay  under  5 U.S.C.  § 5362. 


The  Board  noted  that  in  appellant’s  case, 
she  was  not  entitled  to  retain  her  grade 
because  the  position  she  occupied  had  not 
been  classified  at  the  higher  grade  for 
one  year.  The  Board  therefore  had  juris- 
diction over  the  appeal. 

The  Board  agreed  with  the  contention 
of  the  agency  and  0PM  that  the 
presiding  official  wrongly  concluded  that 
appellant’s  position  should  have  been 
reclassified  as  a GS-12  position.  The 
Board  noted  that  whether  the  grade  level 
and  job  classification  assigned  to  the  po- 
sition were  proper  was  a question  for 
0PM — not  the  presiding  official — to  de- 
cide. Therefore,  the  Board  reversed  the 
initial  decision  and  sustained  the  agen- 
cy’s action. 


Robert  E.  Huffman  v.  Depart- 
ment of  Health  and  Human 
Services 
AT075282 10487 
April  17,  1984 

1.110,  1.390,  1.400,  1.562,  4.211 

Appellant,  a benefits  authorizer 
trainee,  was  removed  for  deficient  per- 
formance. According  to  the  record,  the 
agency,  in  April  1981,  advised  appellant 
that  his  work  was  unsatisfactory  and  set 
specific  rates  for  his  case  output  per  day, 
his  payment  accuracy,  and  his  overall  ac- 
curacy. Then,  when  appellant’s  perform- 
ance did  not  meet  these  standards,  the 
agency  proposed  his  removal  in  Novem- 
ber 1981. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial found  that  the  agency  did  not  prove 
that  appellant’s  performance  was  sub- 
standard. She  questioned  the  standards 
that  the  agency  set  for  appellant  and 
noted,  among  other  things,  that  they 
conflicted  with  standards  required  under 
the  performance  appraisal  system  and 
that  they  were  insufficient  for  measuring 
appellant’s  performance. 

On  considering  the  agency’s  petition 
for  review,  the  Board  disagreed  with  the 
presiding  official’s  conclusion  that  the 
agency  did  not  show  that  appellant’s 
work  was  deficient.  The  Board  explained 
that  in  Bridges  v.  Department  of  Health 
and  Human  Services,  6 MSPB  194 
(1981),  it  held  that  an  agency — in 
removing  an  employee  for  performance 
reasons  under  5 U.S.C.  Chapter 
75 — must  show  that  the  standards 
evaluating  an  appellant’s  performance 
were  reasonable  and  an  accurate  meas- 
ure of  performance.  In  appellant’s  case, 
the  Board  determined  that  the  agency 
showed  that  its  standards  met  both  cri- 


teria. Contrary  to  the  presiding  official’s 
findings,  the  Board  found  that  the  stand- 
ards set  for  appellant  by  the  agency  were 
reasonable,  even  though  they  were 
slightly  higher  standards  than  those  re- 
quired by  the  performance  appraisal  sys- 
tem. Therefore,  the  Board  reversed  the 
initial  decision  and  sustained  appellant’s 
removal. 


William  H.  Kerb  v.  Department 
of  the  Army 

SF075283 10704 
April  11,  1984 

I. 110,  1.369,  3.130,  3.1313,  3.1321,  3.133, 

II. 133 

Appellant,  an  electrician,  was  removed 
for  failing  to  meet  a condition  of  employ- 
ment that  he  maintain  a valid  drivers 
license. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial noted  that  appellant’s  license  was 
suspended  for  a year  because  he  had  re- 
fused to  take  a breathalyzer  test  follow- 
ing an  off-duty  driving  incident.  The 
presiding  official  found  that  appellant  es- 
tablished that  he  was  handicapped  by  al- 
coholism, and  that  he  refused  to  take  the 
breathalyzer  test  because  of  his 
handicap. 

The  presiding  official  determined  that 
appellant  proposed  a reasonable  accom- 
modation for  his  handicap — that,  for  the 
duration  of  his  license  suspension,  he 
could  perform  duties  that  did  not  involve 
driving.  Finding  that  the  agency  failed* to 
show  that  such  accommodation  would  un- 
duly burden  agency  operations,  the 
presiding  official  concluded  that  the 
agency  subjected  appellant  to  handicap 
discrimination.  The  presiding  official  re- 
versed the  removal,  and  the  agency  peti- 
tioned for  review. 

The  agency  contended  that  appellant 
could  not  perform  electrician  duties  with- 
out being  able  to  drive  to  various 
worksites.  The  Board  noted  that  if  appel- 
lant could  not  perform  the  essential  func- 
tions of  his  position — with  or  without 
reasonable  accommodation  and  without 
endangering  the  health  and  safety  of 
himself  or  others — he  was  not  a “quali- 
fied handicapped  person”  entitled  to  ac- 
commodation. It  pointed  out,  however, 
that  the  lack  of  a drivers  license  would 
not  prevent  appellant  from  actually  doing 
“electrical”  work  and  that  the  drivers  li- 
cense requirement  was  not  a critical  ele- 
ment of  appellant’s  position.  The  Board 
noted  that  electricians  most  often 
worked  in  teams  and  that  appellant’s 
coworkers  were  willing  to  take  over  his 
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driving  responsibilities.  The  Board  con- 
cluded that  appellant  was  a “qualified 
handicapped  person”  and  that  he  would 
be  able  to  do  his  job  with  the  proposed 
accommodation. 

Citing  Smith  v.  United  States  Postal 
Service,  MSPB  Docket  No. 

SF075281 11025  (March  30,  1983)  and 
Page  v.  Veterans  Administration,  7 
MSPB  585  (1981),  the  agency  argued  that 
it  should  not  have  to  suffer  repeated  con- 
sequences of  appellant’s  alcoholism.  The 
Board,  however,  found  these  cases  to  be 
different  from  appellant’s.  It  noted  that 
in  both  Smith  and  Page,  the  appellants 
had  previous  disciplinary  and  work- 
related  problems  due  to  alcoholism,  and 
both  had  several  opportunities  to  reha- 
bilitate but  failed.  In  comparison,  the 
Board  pointed  out  that  appellant — with  a 
good  work  history  and  no  previous  disci- 
plinary record — did  not  let  his  drinking 
problem  interfere  with  his  job.  Morever, 
appellant  was  undergoing  rehabilitation, 
and  his  counselor  testified  that  his 
chance  for  recovery  was  good. 

The  Board  concluded  that  the  agency 
failed  to  show  that  the  proposed  accom- 
modation would  hinder  agency  opera- 
tions. Therefore,  stating  that  appellant’s 
removal  constituted  the  prohibited  per- 
sonnel practice  of  handicap  discrimina- 
tion, the  Board  ordered  the  agency  to 
cancel  such  removal. 


Ray  Mode  v.  Tennessee  Valley 
Authority 

AT07528210202 
April  2,  1984 

1.110,  1.369,  1.400,  1.410,  1.562,  2.240 

Appellant,  a steamfitter,  was  removed 
for  refusing  to  sign  the  agency’s  security 
agreement.  Specifically,  appellant  ob- 
jected to  a provision  of  the  rules  concern- 
ing searches  of  persons,  packages,  and 
vehicles. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial found  that  his  removal  would  not 
promote  the  efficiency  of  the  service  and, 
therefore,  did  not  sustain  it.  The 
presiding  official  determined  that  if  the 
agency  had  the  authority  to  conduct 
searches  in  areas  where  a search  warrant 
would  otherwise  be  required,  requiring 
appellant’s  consent  to  such  search  was 
superfluous.  He  stated  that  the  removal 
was  based  on  appellant’s  “. . . failure  to 
grant  the  agency  permission  to  do  some- 
thing which  it  already  had  the  authority 
to  do.” 

In  considering  the  agency’s  petition  for 
review,  the  Board  noted  that  the 


presiding  official  issued  his-decision 
without  benefit  of  the  Board’s  decision  in 
Gragg  v.  United  States  Air  Force,  11 
MSPB  546  (1982).  In  Gragg,  the  Board 
held  that  an  individual  did  not  have  the 
right  to  disregard  a rule  “merely  because 
substantial  reason  exists  regarding  the 
constitutionality  or  validity  of  that  law, 
rule  or  regulation.”  The  Board  found  in 
Gragg  that  “appellant  was  obligated  to 
obey  the  agency’s  order  while  taking 
whatever  necessary  steps  he  thought  ap- 
propriate to  challenge  the  ultimate  valid- 
ity of  the  order.” 

Contrary  to  the  presiding  official’s 
finding,  the  Board  found  a causal  connec- 
tion between  an  employee’s  refusal  to  fol- 
low agency  instructions  and  the  effi- 
ciency of  the  service  in  that  such  refusal 
affected  the  agency’s  ability  to  carry  out 
its  mission.  The  Board  noted  that  the 
agency,  in  striving  for  smooth  operation 
of  its  security  functions,  required  every 
employee  to  agree  to  the  search  provi- 
sion and  made  such  agreement  a conditon 
of  employment. 

Finding  the  seriousness  of  appellant’s 
misconduct  mitigated  by  several  factors, 
the  Board  determined  that  the  removal 
penalty  was  too  harsh.  The  Board  noted 
that  appellant  was  not  in  a position  that 
was  supervisory  or  of  great  responsibil- 
ity. Moreover,  his  disobedience  was  not 
malicious  or  for  personal  gain.  Instead, 
appellant  believed  that  the  agency  was 
depriving  him  of  his  constitutional  rights 
and  did  not  know  if  he  signed  the  secu- 
rity agreement,  he  could  still  take  action 
on  the  constitutionality  of  the  matter. 
Noting  also  that  appellant  did  not  have  a 
previous  disciplinary  record  and  that  his 
offense  did  not  affect  his  ability  to  do  his 
steamfitter  duties,  the  Board  reduced 
the  penalty  to  a 30-day  suspension.  It  va- 
cated the  initial  decision  and  ordered  the 
agency  to  cancel  the  removal  and  substi- 
tute the  supension. 


ATTORNEY  FEES 

Sandra  A.  Depte  v.  Veterans 
Administration 

PH07528110436ADD 
April  20,  1984 

1.410,  1.550,  10.500,  14.500,  14.520, 
14.530 

Appellant’s  case  was  before  the  Board 
to  consider  whether  she  was  entitled  to 
an  award  of  attorney  fees. 

Appellant — removed  for  using  loud 
and  profane  language  and  for  physically 
assaulting  another  employee — appealed 
to  the  Board’s  regional  office.  The 


presiding  official  reduced  appellant’s  re- 
moval penalty  to  a 90-day  suspension. 
Appellant  subsequently  petitioned  for  re- 
view, but  the  Board  denied  her  petition. 
Appellant  then  appealed  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit, 
and  that  court  affirmed  the  initial 
decision. 

Appellant  filed  a motion  for  attorney 
fees  with  the  regional  office,  but  the 
presiding  official  denied  the  request, 
finding  that  appellant  was  not  the  pre- 
vailing party.  The  presiding  official 
added  that  even  if  appellant  had  pre- 
vailed, an  award  of  attorney  fees  would 
not  have  been  in  the  interest  of  justice. 
Appellant  petitioned  for  review. 

As  to  whether  appellant  was  the  pre- 
vailing party,  the  Board  noted  that  it  had 
previously  held  that  an  appellant  pre- 
vailed if  he  obtained  all  or  a significant 
part  of  the  relief  he  sought.  The  Board 
added  that  the  court  had  held  that  if  an 
employee’s  penalty  was  reduced  as  a re- 
sult of  his  appeal,  the  employee  pre- 
vailed. Noting  that  in  appellant’s  case 
the  penalty  was  reduced,  the  Board 
found  that  appellant  was  the  prevailing 
party.  The  Board  stated  that  even 
though  the  presiding  official  erred  in 
finding  that  appellant  did  not  prevail, 
such  error  did  not  harm  appellant  be- 
cause the  presiding  official  determined 
that  an  award  of  attorney  fees  would  not 
have  been  in  the  interest  of  justice 
anyway. 

The  Board  explained  that  attorney  fees 
may  be  in  the  interest  of  justice,  for  in- 
stance, when  the  agency  engaged  in  a 
prohibited  personnel  practice  or  acted  in 
bad  faith.  The  Board  noted  that  in  appel- 
lant’s case,  however,  the  action  against 
her  was  the  result  of  her  own  miscon- 
duct. Therefore,  the  Board  concluded 
that  although  appellant  was  the  prevail- 
ing party,  awarding  her  attorney  fees 
would  not  be  in  the  interest  of  justice. 
Thus,  the  Board  affirmed  the  initial  deci- 
sion as  mocHfed. 


DISABILITY  RETIREMENT 

JoSheryl  McGhee  v.  Office  of 
Personnel  Management 

DC831L8310330 
April  20,  1984 

4.320,  10.1214,  15.130,  15.13112,  15.135 

Finding  that  appellant  failed  to  prove 
that  she  was  totally  disabled,  the  Office 
of  Personnel  Management  (0PM)  denied 
appellant’s  application  for  disability  re- 
tirement. When  appellant  appealed  to 
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the  Board’s  regional  office,  the  presiding 
official  affirmed  the  denial,  and  appellant 
petitioned  for  review. 

The  Board  addressed  the  presiding  of- 
ficial’s conclusion  that  appellant  was  not 
disabled  because  she  could  perform  some 
of  her  job  functions  on  some  days.  The 
Board  noted  appellant’s  allegation  that 
the  presiding  official  erred  in  inter- 
preting 5 U.S.C.  § 8337(a)  as  requiring 
an  employee  to  show  that  he  was  unable 
to  perform  any  job  function. 

According  to  the  record,  appellant 
worked  as  a custodian  cleaning  Federal 
buildings.  Her  duties — which  included 
sweeping,  emptying  trash  containers, 
and  cleaning  washrooms — required  her 
to  carry  heavy  objects  and  thus  to  have  a 
strong  grip.  In  April  1971,  a heavy  steel 
door  slammed  on  appellant’s  right  hand 
and  crushed  it.  Medical  evidence  indi- 
cated that  the  tendons  in  her  hand  were 
crushed  and  that,  despite  treatment,  her 
condition  did  not  improve.  Her  physician 
testified  that  appellant  was  unable  to  do 
any  grasping  or  lifting  with  her  right 
hand  and  that  she  was  totally  disabled 
for  performing  custodial  duties.  Both  ap- 
pellant and  her  supervisor  testified  that 
appellant’s  hand  swelled  and  failed  to 
function. 

Appellant’s  attendance  record  indi- 
cated that  she  was  forced  recurringly  to 
deplete  her  sick  leave  and  to  use  leave 
without  pay.  Her  employing  agency  indi- 
cated that  it  rejected  appellant  for  train- 
ing and  promotion  because  of  her  disabil- 
ity and  attendance  record.  The  agency 
also  stated  that  it  had  no  vacant  positions 
for  which  appellant  was  qualified. 

Citing  Meighen  v.  Office  of  Personnel 
Management,  the  Board  stated  that  total 
disability  is  determined  by  the  employ- 
ee’s ability  to  perform  in  a useful  and  ef- 
ficient manner.  The  Board  explained  that 
useful  and  efficient  service  includes  ac- 
ceptable performance  of  the  critical  ele- 
ments of  the  position  and  satisfactory 
conduct  and  attendance.  The  Board 
noted  that  appellant  was  unable  to  meet 
these  criteria.  The  Board  therefore  re- 
versed the  initial  decision  and  ordered 
0PM  to  grant  appellant’s  application  for 
disability  retirement. 


Gerald  F.  O’Brien  v.  Office  of 
Personnel  Management 
NY831L8210330 
April  20,  1984 

4.127,  8.290,  10.1322,  15.135 

When  the  Office  of  Personnel  Manage- 
ment (0PM)  denied  his  application  for 


disability  retirement,  appellant — an  air 
traffic  control  specialist — appealed  to  the 
Board’s  regional  office.  While  appellant 
claimed  that  he  applied  for  disability  re- 
tirement because  he  had  hypertension, 
the  agency  argued  that  because  appel- 
lant’s condition  was  controlled  by  medi- 
cation, he  was  not  disabled.  Finding  no 
evidence  to  show  how  appellant’s  condi- 
tion prevented  him  from  doing  his  job, 
the  presiding  official  sustained  OPM’s 
denial. 

Appellant  filed  a petition  for  review, 
alleging  that  he  had  new  and  material  ev- 
idence. However,  the  Board  found  no  in- 
dication that  the  medical  report  appel- 
lant submitted  could  not  have  been 
submitted  to  the  presiding  official  before 
the  record  closed. 

Appellant  also  contended  that  the 
presiding  official  erred  in  finding  him  not 
disabled  for  his  position.  Appellant  al- 
leged that  he  was  disabled  because  his 
blood  pressure  was  higher  than  that 
permitted  for  air  traffic  controllers  by 
agency  and  0PM  regulations.  He  pointed 
out  that  although  his  condition  could  be 
controlled  by  medication,  agency  and 
0PM  regulations  prohibited  the  use  of 
antihypertensives. 

The  Board  considered  the  evidence  and 
concluded  that  agency  and  0PM  regula- 
tions did  medically  disqualify  appellant 
from  performing  air  traffic  control  du- 
ties. Further,  appellant’s  supervisor  in- 
dicated that  appellant’s  condition  pre- 
cluded his  reassignment  or  detail.  The 
Board  also  noted  that  both  appellant  and 
his  supervisor  stated  that  appellant,  who 
was  on  leave  for  medical  reasons,  had  not 
performed  the  duties  of  his  position  since 
January  1980.  The  Board  therefore  re- 
versed the  initial  decision  and  ordered 
0PM  to  grant  appellant’s  application  for 
disability  retirement. 


REDUCTION  IN  FORCE 

Charles  P.  Moraglia  v.  Envi- 
ronmental Protection  Agency 
PH03518210429 
April  5,  1984 

12.111,  2.540 

Appellant  was  reduced  in  grade 
through  reduction  in  force  (RIF)  proce- 
dures when  the  agency  reclassified  his 
position  of  inspection  and  investigation 
specialist,  GM-301-14,  to  criminal  inves- 
tigator, GM-1811-13.  The  agency 


claimed  that  it  invoked  RIF  procedures 
because  the  reclassification  of  appellant’s 
position  resulted  in  the  erosion  of  his  in- 
spection and  supervisory  duties. 

Appellant  appealed  to  the  Board’s  re- 
gional office,  challenging  the  reason  for 
the  RIF.  On  behalf  of  appellant,  several 
witnesses  who  had  also  been  downgraded 
to  criminal  investigator  positions  testi- 
fied that  their  duties  had  not  changed  in 
that  they  still  performed  inspections.  On 
the  other  hand,  agency  testimony  indi- 
cated that  appellant  did  not  perform  in- 
vestigations as  an  inspection  and  investi- 
gation specialist  and  would  not  perform 
them  as  a criminal  investigator. 

The  presiding  official  determined  that 
because  appellant  did  not  perform  in- 
spection duties  before  the  RIF  and  would 
not  be  performing  them  in  the  future,  his 
duties  had  not  actually  eroded.  Rather, 
the  presiding  official  found  that  appellant 
was  downgraded  to  correct  an  erroneous 
classification  or  to  comply  with  a new 
classification  standard.  Stating  that  RIF 
procedures  should  not  be  used  in  such 
circumstances,  the  presiding  official  con- 
cluded that  the  agency  erred  in  con- 
ducting a RIF  in  appellant’s  case.  Conse- 
quently, the  agency  petitioned  for 
review. 

The  Board  noted  that,  according  to  the 
record,  the  agency  reviewed  the  classifi- 
cation of  the  inspection  and  investigation 
specialist  positions  in  1976  and  again  in 
1981.  In  1976,  the  position  description 
for  the  inspection  and  investigation  spe- 
cialist positions  was  graded  at  the  GS-14 
level  because  the  job  included  the  duty  of 
performing  inspections.  However,  by 
1981 — according  to  the  agency’s  classifi- 
cation review — the  inspection  duties 
were  no  longer  performed.  The  agency 
decided  that  because  of  this  erosion  of 
duties,  the  positions  should  be 
reclassified  as  criminal  investigator  posi- 
tions. The  Board  concluded  that  the 
agency’s  evidence  showed  that  the  RIF 
was  conducted  for  a legitimate 
reason — erosion  of  duties. 

The  Board  did  not  agree  with  the 
presiding  official’s  finding  that  appellant 
showed  that  his  actual  job  duties  had  not 
changed.  The  Board  noted  that  both  of 
the  job  descriptions  in  question  de- 
scribed investigative  duties.  However, 
only  the  GS-14  position  included  the  re- 
sponsibility to  conduct  internal  inspec- 
tions to  report  conditions  that  might  ad- 
versely affect  the  agency.  The  Board 
pointed  out  that  this  function  was 
identified  as  grade-controlling  in  the 
1976  classification  review.  Therefore,  the 
Board  reversed  the  initial  decision  and 
sustained  appellant’s  reduction  in  grade 
through  RIF  procedures. 
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RETIREMENT 

William  P.  Berard  v.  Office  of 
Personnel  Management 

DC083 182 10739 
April  9,  1984 

15.120,  15.122 

The  Office  of  Personnel  Management 
(0PM)  denied  appellant  service  credit  for 
his  employment  as  an  attending  physi- 
cian at  a Veterans  Administration  hospi- 
tal from  September  27,  1956  to  June  30, 
1961.  0PM  determined  that  because  ap- 
pellant was  employed  on  a fee  basis,  he 
was  not  an  “employee” — under  5 U.S.C. 

§ 2105(a) — whose  service  was  creditable 
for  civil  service  retirement  purposes. 
When  appellant  appealed  to  the  Board’s 
regional  office,  the  presiding  official  sus- 
tained OPM’s  decision,  and  appellant  pe- 
titioned for  review. 

The  Board  explained  that  in  Acosta  v. 
Office  of  Personnel  Management , MSPB 
Docket  No.  DC08318010060  (January  20, 
1984),  it  held  that  all  Federal  service  “is 
entitled  to  service  credit  for  retirement 
and  other  purposes  even  though  such 
service  is  not  in  a position  which  is  cov- 
ered by  the  civil  service  retirement  sys- 
tem or  other  civil  service  laws,  rules  and 
regulations.”  The  Board  noted  that  un- 
der Acosta,  an  employee  may  show  that 
he  was  part  of  an  employer-employee  re- 
lationship and  thus  entitled  to  service 
credit  by  showing  that  he  was  employed 
according  to  a government  contract  en- 
tered into  by  a government  official,  that 
his  personal  services  were  required,  and 
that  the  contract  called  for  the  perform- 
ance of  a Federal  function. 

The  Board  determined  that,  according 
to  the  evidence,  appellant  met  such  cri- 
teria. It  pointed  out  that  appellant  was 
employed  under  a series  of  contracts 
lasting  a year  or  less — contracts  entered 
into  by  an  agency  official.  The  contracts 
required  the  personal  services  of 
appellant — to  perform  surgery  and  to 
provide  consultation  regarding  the  care 
of  hospital  patients — and  subjected  him 
to  the  direct  supervision  of  the  hospital’s 
chief  of  surgical  services.  The  Board  con- 
cluded that  appellant’s  service  with  the 
agency  was  creditable  service  for  retire- 
ment purposes. 

The  Board  did  not  find,  however,  that 
appellant’s  creditable  service  also  consti- 
tuted covered  Federal  service  under  the 
civil  service  retirement  system  or  that  he 
was  entitled  to  receive  an  annuity  for 
such  service.  The  Board  explained  that 
in  order  for  appellant  to  receive  service 
credit  for  the  period  in  question,  he  had 
to  show  that  he  was  later  appointed  to  a 
covered  position  and  met  the  require- 


ments of  5 U.S.C.  § 8333(b).  Pointing 
out  that  appellant’s  service  was  under 
personal  service  contracts  lasting  a year 
or  less,  the  Board  stated  that  appellant 
was  excluded  from  retirement  coverage 
for  that  service. 

The  Board  further  noted  that  appellant 
was  not  appointed  by  an  authorized  Fed- 
eral official  to  a position  in  the  civil  serv- 
ice under  5 U.S.C.  8 2105(a).  Rather,  he 
accepted  employment  under  short-term 
contracts  on  a fee  basis.  Therefore,  the 
Board  reversed  the  inital  decision  as  to 
appellant’s  entitlement  to  service  credit 
for  retirement  purposes  and  affirmed  the 
initial  decision  as  to  appellant’s  failure  to 
show  that  he  was  an  “employee”  under  5 
U.S.C.  § 2105(a). 


SPECIAL  COUNSEL 

Special  Counsel  v.  Guadalupe 
Saldana 
HQ120600020 
April  10,  1984 

4.125,  10.140,  10.300,  11.120,  14.500, 
16.2531 

This  case  was  before  the  Board  to  con- 
sider whether  respondent  violated  the 
Hatch  Act  and  whether  he  was  entitled 
to  an  award  of  attorney  fees.  The  Special 
Counsel  had  charged  respondent  with  en- 
gaging in  prohibited  political  activity — 
specifically,  with  endorsing  the 
reelection  of  President  Jimmy  Carter. 

Administrative  Law  Judge  Alan 
Heifetz  heard  respondent’s  case  for  the 
Board.  In  a recommended  decision,  he 
dismissed  the  Special  Counsel’s  com- 
plaint for  lack  of  evidence  and  awarded 
attorney  fees.  Consequently,  the  Special 
Counsel  filed  exceptions  to  the  recom- 
mended decision. 

The  administrative  law  judge  found 
that  respondent — acting  as  a president 
of  the  American  GI  Forum,  an  Hispanic 
group — met  with  President  Carter  on 
March  24,  1980.  The  executive  director 
of  the  American  GI  Forum  prepared  a 
draft  press  release  for  the  meeting.  The 
release  included  a statement  that  respon- 
dent endorsed  President  Carter  for 
reelection.  Believing  that  the  objectives 
of  the  American  GI  Forum  were  non- 
partisan, respondent  rejected  the  press 
release.  After  the  meeting,  respondent 
made  a statement  to  the  media  about  the 
historical  significance  of  the  meeting. 
Respondent  did  not  endorse  President 
Carter.  However,  the  substance  of  his 
speech  was  also  included  in  the  press 
release. 

The  Special  Counsel  based  its  com- 
plaint against  respondent  on  a statement 
by  Esteban  Torres,  another  participant 


in  the  meeting  with  President  Carter.  In 
an  affidavit  prepared  by  the  Special 
Counsel,  Torres  stated  that  he  could  not 
remember  whether  respondent  endorsed 
President  Carter’s  reelection  but  that 
the  press  release  prepared  by  the  Ameri- 
can GI  Forum  fairly  recorded  respon- 
dent’s speech.  At  the  hearing  on  the  com- 
plaint, however,  respondent  submitted  a 
second  affidavit  from  Torres  in  which 
Torres  clarified  his  earlier  statement. 
Torres  said,  “I  was  not  trying  to  remem- 
ber in  what  capacity  ...  an  endorsement 
|of  President  Carter!  was  made.  I meant 
that  I could  not  remember  with  any  cer- 
tainty if  Mr.  Saldana  endorsed  President 
Carter  at  all.” 

The  Board  noted  that  the  administra- 
tive law  judge  dismissed  the  complaint 
because  the  Special  Counsel  did  not  pro- 
duce any  further  evidence  to  support  its 
charge  of  prohibited  political  activity. 
The  Board  agreed  with  the  administra- 
tive law  judge’s  action. 

Regarding  attorney  fees,  the  Board 
noted  that  the  administrative  law  judge 
disagreed  as  to  whether  there  was  a stat- 
utory basis  for  awarding  such  fees  in 
Hatch  Act  cases.  The  Special  Counsel  ar- 
gued that  5 U.S.C.  § 7701(g)(1),  which 
gives  the  Board  the  authority  to  award 
attorney  fees,  permits  fee  awards  for  ac- 
tions taken  under  Chapter  77 — not  for 
actions  taken  under  5 U.S.C.  § 1206(g). 

The  Board  discussed  Frazier  v.  Merit 
Systems  Protection  Board,  672  F.2d  150 
(D.C.  Cir.  1982),  which  involved  four  em- 
ployees who  were  allegedly  transferred 
for  their  whistleblowing  and  grievance 
activities.  Holding  that  one  of  the  em- 
ployees had  been  subjected  to  a prohib- 
ited personnel  practice,  the  Board  can- 
celled that  employee’s  transfer  but 
denied  his  motion  for  attorney  fees.  Con- 
sidering the  requirement  that  waivers  of 
sovereign  immunity  must  be  strictly  con- 
strued, the  Board  concluded  that 
§ 7701(g)  gave  it  authority  to  grant  at- 
torney fees  only  in  appeals  under  § 7701. 

On  appeal  in  Frazier,  the  court  re- 
versed the  denial  of  attorney  fees  and 
found  that  § 7701(g)  authorized  the 
Board  to  award  fees  to  the  prevailing 
employee.  The  court  stated  that  sover- 
eign immunity  was  waived  in  any  case  in 
which  an  employee  or  applicant  appears 
as  a party.  The  Board  noted  that  “in  the 
court’s  view,  the  kind  of  proceeding  in 
which  the  employee  prevailed  was  imma- 
terial to  the  provision’s  purpose.” 

The  Board  pointed  out,  however,  that 
in  Williams  v.  Office  of  Personnel  Man- 
agement, 718  F.2d  1553  (Fed.  Cir.  1983), 
the  court  held  that  § 7701(g)  did  not  au- 
thorize fee  awards  in  retirement  cases. 
The  court  stated  that  Congress  did  not 
intend  to  authorize  fee  awards  in  pro- 
ceedings “far  afield  from  section  7701.” 
The  Board  explained  that  actions  under 
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§ 1207  involve  misconduct  which  consti- 
tutes abuse  of  office.  The  Board  noted 
that  Congress  has  treated  such  miscon- 
duct differently  from  the  misconduct  that 
leads  to  actions  appealable  under  § 7701. 

Stating  that  it  could  not  find  that  Con- 
gress clearly  authorized  the  Board  to 
award  fees  against  the  Special  Counsel  in 
a § 1207  proceeding,  the  Board  denied 
appellant’s  motion  for  an  award  of  attor- 
ney fees. 

APPEALS  ARBITRATION 

John  Acosta  v.  Department  of 
Agriculture 

SF075284 10402 
April  3,  1984 

Appellant,  a GS-5  fire  engine  opera- 
tor, was  demoted  to  the  GS-4  position  of 
forestry  technician.  The  agency  claimed 
that  he  did  not  possess  a valid  motor  ve- 
hicle operator’s  identification  card  and, 
therefore,  did  not  satisfy  a condition  of 
his  employment. 

According  to  the  record,  the  action 
against  appellant  was  spurred  when  the 
agency  was  processing  driving-related 
charges  against  another  employee.  That 
employee  indicated  that  he  and  appellant 
had  attended  the  same  court-ordered  al- 
cohol rehabilitation  program  for  drivers. 
Consequently,  the  agency  obtained  a 
copy  of  appellant’s  record  from  the 
California  Department  of  Motor  Vehi- 
cles. That  record  showed  that  from  Janu- 
ary 1981  through  September  1982,  appel- 
lant was  convicted  of  four  moving 
violations  for  speeding,  reckless  driving, 
and  driving  while  intoxicated. 

The  arbitrator  noted  that  according  to 
the  agency’s  regulations,  an  employee’s 
government  license  may  be  revoked  for 
three  or  more  moving  violations  within 
three  years.  Noting  that  appellant  did 
not  contest  the  agency’s  charges,  the  ar- 
bitrator sustained  them. 

The  arbitrator  discussed  appellant’s 
contention  that  demotion  was  too  severe 
a penalty  in  light  of  his  “above  average 
work  performance  record.”  Appellant 
added  that  when  his  violations  occurred, 
he  was  involved  in  a child  custody  case 
and  under  stress.  The  arbitrator  deter- 
mined that  the  agency  clearly  considered 
these  factors.  He  noted  that  at  first,  the 
agency  had  proposed  to  remove  appellant 
but  reduced  the  penalty  because  in  its 
opinion,  appellant  was  “a  recovering  al- 
coholic” and  had  no  previous  disciplinary 
actions  on  his  record.  The  arbitrator 
stated  that  the  agency  “tailored  (its  deci- 
sion) to  preserve  an  apparently  valuable 
employee  and  at  the  same  time  uphold 
the  important  principle  that  serious  off- 
duty  vehicular  violations  entail  serious 


consequences  for  employees  such  as  ap- 
pellant who  must  operate  a vehicle  . . .” 
The  arbitrator  stated  that  allowing  ap- 
pellant to  continue  driving  government 
vehicles  in  light  of  his  unsatisfactory 
driving  record  could  have  serious  reper- 
cussion for  the  agency  if  appellant  had  an 
accident  while  on  duty.  Concluding  that 
the  demotion  penalty  was  appropriate, 
the  arbitrator  affirmed  the  agency’s 
action. 

Arbitrator:  Philip  L.  Arnaudo 

Thomas  E.  Bullock  v.  Depart- 
ment of  the  Army,  Rock  Is- 
land Arsenal 

CH07528410301 
April  27,  1984 

Appellant,  a forklift  operator,  was  re- 
moved for  absence  without  official  leave 
(AWOL)  on  December  19  through  21, 
1983.  He  was  scheduled  to  work  on  those 
days  but  instead  called  his  supervisor 
each  day  to  request  leave. 

The  record  indicated  that  beginning 
December  6,  appellant  was  on  leave  re- 
striction. Such  restriction  required 
appellant — within  two  hours  of  his 
shift — to  notify  his  supervisor  if  he 
needed  annual  leave  for  an  emergency. 
However,  appellant  was  not  to  construe 
the  call  to  his  supervisor  as  approval  of 
his  requested  leave. 

As  of  December  17,  appellant  had  nine 
hours  of  annual  leave  and  no  sick  leave  to 
his  credit.  However,  on  December  19  and 
20,  he  called  his  supervisor  and  re- 
quested annual  leave  because  his  car 
would  not  start.  Appellant’s  supervisor 
denied  the  leave  on  both  days  and  in- 
formed appellant  that  he  would  be 
carried  as  AWOL.  On  December  21,  ap- 
pellant called  his  supervisor  and  re- 
quested sick  leave  for  a medical  appoint- 
ment. Again,  his  supervisor  denied  such 
leave.  Affidavits  from  appellant’s  super- 
visor and  the  chief  of  his  division  indi- 
cated that  appellant’s  full-time  services 
were  needed  at  work  and  that  his  fre- 
quent absences  created  extra  work  for 
other  employees. 

The  arbitrator  addressed  appellant’s 
contention  that  the  agency  could  not 
charge  him  with  AWOL  for  December  19 
and  20  because  the  union  contract  re- 
quired the  agency  to  set  forth  its  disap- 
proval of  the  leave  in  writing.  The  arbi- 
trator noted,  however,  that  the  agency’s 
denial  was  in  writing  within  15  days  in 
the  form  of  a proposal  to  remove.  She 
further  noted  that  appellant  did  not  have 
leave  available  to  cover  the  two  days 
anyway. 

In  considering  whether  the  agency’s 
denial  of  appellant’s  leave  was  reason- 


able, the  arbitrator  pointed  out  that  al- 
though appellant  had  only  nine  hours  of 
annual  leave  to  his  credit,  he  was  absent 
for  24.  Further,  evidence  indicated  that 
appellant’s  absences  hindered  the  agen- 
cy’s operation.  The  arbitrator  also  noted 
that  according  to  the  union  contract,  sick 
leave  for  medical  appointments  was  to  be 
requested  as  far  in  advance  as  possible. 
The  arbitrator  pointed  out  that  even 
though  appellant  knew  of  his  appoint- 
ment in  advance,  he  did  not  inform  the 
agency  about  it  until  the  day  of  the  ap- 
pointment. The  arbitrator  therefore  sus- 
tained the  AWOL  charge  and  affirmed 
the  agency’s  action. 

Arbitrator:  Julia  P.  Grip 


Harold  L.  Chiasson,  Jr.,  et  al. 
V,  Department  of  Agriculture 

DA03518410252 
April  27,  1984 

Through  reduction  in  force  (RIF)  pro- 
cedures, appellants  were  furloughed  on 
February  7,  1984  for  a period  of  about  a 
month.  They  worked  at  a grain  elevator 
and  were  furloughed  when  the  agency  re- 
duced the  number  of  work  shifts  because 
of  lack  of  work.  All  the  appellants  re- 
turned to  work  by  March  18,  1984. 

In  an  appeal  to  the  Board’s  regional  of- 
fice, appellants  questioned  the  agency’s 
decision  to  furlough  them,  alleging  that 
the  workload  at  the  grain  elevator  from 
December  through  March  was  actually 
heavy  enough  to  require  overtime  work. 
The  field  office  manager  admitted  that  on 
several  occasions  employees  did  have  to 
work  overtime.  He  added,  however,  that 
the  overtime  required  for  the  period  in 
question  had  been  less  than  that  required 
for  the  same  period  the  previous  year. 
The  arbitrator  stated  that  lack  of  work 
was  a legitimate  reason  for  conducting  a 
RIF  and  that  the  furloughs  were  there- 
fore permissible. 

In  addressing  the  specific  contentions 
of  appellants,’  the  arbitrator  noted  appel- 
lant Hall’s  contention  that  the  agency 
should  have  given  him  credit  for  his  na- 
val service  in  determining  his  tenure 
subgroup.  The  arbitrator  disagreed,  ex- 
plaining that  an  employee  who  retired 
from  the  military — who  did  not  retire  on 
disability,  who  was  hired  after  Novem- 
ber 30,  1964,  and  who  had  20  or  more 
years  of  active  military  service — was  not 
a preference  eligible  for  RIF  purposes. 

In  appellant  Hall’s  case,  the  agency  gave 
him  38  days  additional  service  credit  for 
his  military  service  during  a “war,  cam- 
paign, or  expedition.” 

Appellant  Chiasson  argued  about  his 
right  to  several  other  positions.  He 
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claimed  that  GS-9  employees  should 
have  been  included  in  the  same  competi- 
tive level  as  he.  However,  the  arbitrator 
noted  that  appellant  was  a GS-7  and  ex- 
plained that  competitive  levels  could  not 
include  positions  of  different  grades.  As 
for  appellant’s  claim  that  he  was  entitled 
to  a GS-9  position  occupied  by  an  em- 
ployee with  less  seniority,  the  arbitrator 
pointed  out  that  there  are  no  assignment 
rights  to  higher  level  positions.  The  arbi- 
trator also  disagreed  with  appellant’s 
contention  that  he  had  assignment  rights 
to  a GS-5  position,  stating  that  appellant 
could  not  retreat  to  a GS-5  position  since 
he  had  not  been  promoted  through  or 
from  any  GS-5  position. 

The  arbitrator  also  considered  appel- 
lants’ arguments  about  the  agency’s  ad- 
justment of  their  service  computation 
dates  based  on  performance.  The  arbi- 
trator explained  that  RIF  regulations 
provide  that  an  employee  may  be  entitled 
to  additional  service  credit  for 
performance  based  on  the  employee’s  per- 
formance rating  of  record  at  the  time  of 
the  RIF.  In  appellants’  cases,  the  agency 
added  two  years  to  appellant  Chiasson’s 
service  computation  date  for  his  “supe- 
rior” performance  rating  and  gave  the 
other  appellants  no  additional  service 
credit  for  their  “proficient”  performance 
ratings.  The  arbitrator  found  that  the 
agency  was  operating  under  a perform- 
ance appraisal  plan  that  had  been  ap- 
proved by  the  Office  of  Personnel  Man- 
agement and  that  the  adjustment  the 
agency  made  was  proper. 

The  arbitrator  also  noted  appellants’ 
claims  that  for  the  purposes  of  service 
credit  adjustment,  the  performance  ap- 
praisal system  did  not  accurately  evalu- 
ate their  performance.  The  arbitrator 
stated,  however,  that  the  validity  of  per- 
formance appraisals  was  not  a matter 
covered  by  the  RIF  regulations  and, 
therefore,  was  not  at  issue  in  appellants’ 
appeal.  The  arbitrator  therefore  affirmed 
the  agency’s  RIF  actions  furloughing 
appellants. 

The  names  and  docket  numbers  of  the 
other  appellants  affected  by  the  Board 
order  were  HALL,  Harry  L., 
DA03518410253;  DUFRENE,  Roy.L, 
DA03518410254;  and  BROWN,  William 
M.,  DA035184 10255. 

Arbitrator:  William  W.  Carnes 


Richard  W.  Frasik  v,  U.S. 

Postal  Service 
CH07528410270 
April  9,  1984 

Appellant,  a letter  carrier,  was  re- 
moved for  taking  mailed  Coca  Cola  cou- 
pons from  the  Post  Office  and  redeeming 


and  selling  them.  The  coupons  in  ques- 
tion were  addressed  to  vacant  or  demol- 
ished residences  on  appellant’s  mail 
route  and  were  therefore  undeliverable. 

According  to  the  record,  from  Septem- 
ber to  November  1983,  the  Coca  Cola 
coupons  were  distributed  through  the 
mail  in  appellant’s  city.  During  that 
time,  449  coupons  were  redeemed  at  a 
particular  7-11  store,  and  116  of  the  cou- 
pons bore  addresses  traceable  to  appel- 
lant’s route.  When  postal  inspectors 
questioned  appellant,  he  admitted  that 
he  redeemed  some  of  the  coupons  for 
cash  and  used  others  to  purchase  eight- 
packs  of  Coca  Cola.  The  manager  of  the 
7-11  store  also  admitted  that  he  bought 
from  appellant  about  40  Coca  Cola  cou- 
pons at  50  percent  of  their  face  value. 

When  the  Board’s  arbitrator  consid- 
ered the  matter  under  appeals  arbitra- 
tion procedures,  he  noted  that  the  Do- 
mestic Mail  Manual  provided  that 
undeliverable  mail  was  to  be  mutilated 
and  disposed  of  to  avoid  improper  use  of 
such  mail.  Further,  Postal  Bulletin  21377 
gave  carriers  instructions  about  bundling 
“No  Obvious  Value  Mail.”  A postmaster 
testified  that  the  policy  regarding 
undeliverable  mail  was  posted  on  the  bul- 
letin board,  broadcast  over  the  public  ad- 
dress system,  and  discussed  in  a service 
talk  at  the  post  office. 

The  arbitrator  discussed  appellant’s 
contention  that  removal  was  too  harsh  a 
penalty  for  his  offense.  Appellant  noted 
that  his  monetary  gain  was  small.  Appel- 
lant also  argued  that  no  one  was  hurt  by 
his  actions  since  the  coupons  he  used 
were  undeliverable  and  were  going  to  be 
disposed  of.  Further,  appellant  pointed 
out  that  he  had  cooperated  with  the 
postal  inspectors  who  investigated  the 
coupon  matter  and  he  concluded,  there- 
fore, that  he  deserved  a less  severe  pen- 
alty. Appellant  also  claimed  that  the 
agency  gave  him  inadequate  notice  of  the 
seriousness  of  his  offense. 

Despite  appellant’s  contentions,  the 
arbitrator  determined  that  he  misused 
coupons  as  charged.  The  arbitrator  found 
that  appellant  was  aware  of  procedures 
for  properly  handling  “No  Obvious  Value 
Mail.”  The  arbitrator  also  stated  that  the 
coupons  were  Postal  Service  property 
and  explained  that  disciplinary  actions 
may  be  taken  when  an  employee  converts 
agency  property  for  his  own  use. 

The  arbitrator  noted  that  postal  cus- 
tomers depend  on  the  Postal  Service  to 
follow  its  established  procedures  for  mail 
delivery  and  that  maintaining  the  trust 
of  customers  was  important.  Despite  ap- 
pellant’s clean  disciplinary  record  and  his 
ability  to  perform  his  duties,  the  arbitra- 
tor found  that  appellant  had  tarnished 
his  trustworthiness  when  he  knowingly 
violated  postal  procedures  for  personal 
gain.  The  arbitrator  therefore  concluded 


that  removal  was  a fair  penalty  and  af- 
firmed the  agency’s  action. 

Arbitrator:  Howard  .1.  Ansorge 


Neil  F.  Healey  v.  Department 
of  the  Interior,  National 
Park  Service 
CH075284 10288 
April  17,  1984 

Appellant  was  removed  from  his  posi- 
tion of  maintenance  mechanic  leader.  The 
agency  charged  him  with  converting  gov- 
ernment property  to  personal  use, 
misusing  government  equipment,  and 
gambling  and  drinking  on  government 
property. 

According  to  agency  witnesses,  in 
1982,  appellant  asked  another  employee 
to  sell  government  supplies  for  cash  to 
replenish  a “beer  fund”  used  for  unau- 
thorized parties  on  agency  premises.  One 
of  the  witnesses  indicated  that  appellant 
controlled  the  cash  received  and  orga- 
nized the  parties.  The  witnesses  also 
stated  that  they  had  seen  appellant  load- 
ing plywood,  tools,  pipe,  and  other  sup- 
plies into  his  personal  vehicle.  They 
added  that  because  of  appellant’s  reputa- 
tion for  stealing  government  property, 
he  was  known  as  “Stealy  Healey.” 

Appellant  admitted  that  he  salvaged 
the  copper  sold  for  the  beer  fund  and 
that  between  1979  and  1982,  he  netted 
between  $100  and  $279  annually  for  such 
fund.  Appellant  claimed,  however,  that 
the  copper  he  sold  would  have  been 
scrapped  by  the  government  had  he  not 
salvaged  it.  Appellant  denied  that  he  in- 
structed another  employee  to  sell  the 
copper,  contending  that  the  employee 
volunteered  to  do  so. 

Appellant  also  admitted  that  he  “bor- 
rowed” some  government  pipe  for  his 
own  use  bul,  testified  that  he  replaced 
the  pipe  the  following  work  day  with  pipe 
he  had  purchased.  He  contended  that  he 
took  the  pipe  because  the  lumber  store 
had  run  out  of  the  type  pipe  he  needed  to 
complete  a personal  project.  Appellant 
denied  that  he  took  other  supplies  from 
the  government.  He  stated  that  because 
he  used  his  own  vehicle  in  making  emer- 
gency repairs  on  the  agency’s  property, 
he  usually  carried  government  materials 
and  tools  in  his  own  vehicle. 

The  record  indicated  that  appellant’s 
supervisor  knew  of  the  parties  and  did 
not  object  to  them.  The  agency’s 
deciding  official,  however,  testified  that 
he  viewed  appellant’s  conversion  of 
government-owned  copper  to  the  non- 
government beer  fund  to  be  a serious  vi- 
olation of  law  which  called  for  appellant’s 
removal. 
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The  arbitrator  found  that  appellant 
converted  the  scrap  copper  and  the  pipe 
to  personal  use  and  that  he  drank  beer 
and  gambled  on  agency  premises.  The  ar- 
bitrator also  found  that  appellant  mis- 
used government  tools  by  taking  them 
home  to  use  for  his  own  projects.  How- 
ever, the  arbitrator  could  not  agree  with 
the  agency  that  the  penalty  of  removal 
was  warranted. 

The  arbitrator  noted  that  at  the  same 
time  the  agency  took  its  action  against 
appellant,  it  demoted — rather  than 
removed — a supervisor  who  converted 
government  property  to  personal  use.  In 
deciding  to  mitigate  appellant’s  penalty, 
the  arbitrator  also  noted  that  the  scrap 
copper  appellant  took  was  of  no  use  to 
the  government  and  that  appellant  was 
not  the  only  one  to  benefit  from  the  sale 
of  the  copper  to  finance  the  beer  fund. 
Noting  that  appellant  had  an  outstanding 
work  record  and  that  he  recognized  that 
he  had  engaged  in  misconduct  and  de- 
served disciplining,  the  arbitrator  re- 
versed the  agency’s  action.  He  ordered 
the  agency  to  cancel  the  removal  and 
substitute  a demotion. 

Arbitrator:  Victor  W.  Russell 


Stephen  M.  Kralovic  v.  Depart- 
ment of  the  Interior,  Na- 
tional Park  Service 
CH07528410263 
April  6,  1984 

The  agency  demoted  appellant  from 
the  WS-09  position  of  engineering  equip- 
ment operator  foreman  to  the  WG-09  po- 
sition of  maintenance  mechanic.  The 
agency  charged  him  with  converting  gov- 
ernment property  to  personal  use,  with 
misusing  government  equipment,  and 
with  condoning — on  agency 
premises — gambling  and  consumption  of 
alcohol  by  subordinate  employees. 

The  agency  contended  that  several 
times  appellant  was  observed  loading 
government  wood  into  his  own  vehicle. 
Appellant  denied  taking  the  wood  on  the 
occasion  specified  by  the  agency,  but  did 
admit  that  he  once  took  some  firewood 
during  the  Christmas  season.  Appellant 
also  admitted  that  he  used  government 
equipment  for  personal  projects. 

Appellant  stated  that  he  knew  of  the 
drinking  and  gambling  parties  on  govern- 
ment property  and  that  he  had  attended 
a few  of  the  parties  briefly.  Appellant’s 
supervisor  testified  that  when  he  learned 
of  the  parties,  he  ordered  them  stopped, 
and  they  did  stop. 

The  agency  deciding  official  testified 
that  he  based  appellant’s  demotion  pri- 


marily on  the  charge  of  taking  govern- 
ment property.  He  contended  that  be- 
cause of  the  seriousness  of  appellant’s 
misconduct,  appellant  should  not  be  in  a 
supervisory  position.  The  deciding  offi- 
cial testified  further  that  he  did  not  think 
that  appellant  had  been  rehabilitated  be- 
cause appellant  admitted  to  his  miscon- 
duct only  after  the  agency  confronted 
him  and  produced  sworn  statements — 
from  former  agency  employees — about 
appellant’s  conduct. 

Finding  that  evidence  supported  all  of 
the  charges,  the  arbitrator  concluded 
that  demotion  was  a reasonable  penalty 
in  appellant’s  case.  He  therefore  af- 
firmed the  agency’s  action. 

Arbitrator:  Victor  W.  Russell 


Stephen  P.  Poole  v.  Depart- 
ment of  Agriculture 
DA04328410251 
April  24,  1984 

Appellant,  a district  conservationist, 
was  reduced  in  grade  for  failing  to  meet 
the  performance  standards  in  one  critical 
element  of  his  position.  Specifically,  the 
agency  charged  that  appellant  was  defi- 
cient in  planning  and  directing  field  office 
operations  which  required  him  to  develop 
and  carry  out  an  annual  plan  of  opera- 
tions. Appellant’s  performance  standards 
required  that  he  complete  the  action 
items  in  the  plan  and  involve  staff  mem- 
bers in  carrying  out  the  plan.  Appellant 
was  required  to  obtain  his  supervisor’s 
concurrence  for  any  action  items  not 
completed,  to  direct  technical  assistance 
to  high  priority  work,  and  to  complete 
reports  on  time.  Further,  appellant  was 
to  promote  soil  and  water  conservation 
and  the  agency’s  image. 

According  to  the  record,  appellant  did 
develop  an  annual  plan  of  operations 
consisting  of  29  action  items.  The  agency 
contended,  however,  that  appellant 
failed  to  complete  nine  of  the  items  and 
that  he  questionably  completed  seven 
others.  Appellant,  on  the  other  hand, 
claimed  that  he  completed  all  but  eight  of 
the  items  and  that  he  satisfactorily  com- 
pleted the  items  the  agency  identified  as 
questionable.  After  reviewing  the  rec- 
ord, the  arbitrator  concluded  that  appel- 
lant completed  less  than  70  percent  of 
the  29  action  items  and,  therefore,  per- 
formed unacceptably  according  to  his 
performance  standards. 

The  arbitrator  noted  that  evidence 
showed  that  appellant  neither  involved 
staff  members  in  implementing  the  an- 
nual plan  of  operations  nor  indicated  to 
his  supervisor  that  he  would  have  prob- 
lems reaching  his  goals.  Three  staff 


members  reported  that  they  did  not  as- 
sist appellant  with  the  annual  plan  of  op- 
erations. Morever,  appellant  failed  to  in- 
crease staff  members’  participation  even 
though,  in  June  1983,  his  supervisor  ad- 
vised him  to  do  so.  The  arbitrator 
pointed  out  that  appellant  met  with  his 
supervisor  on  September  13,  1983  to  dis- 
cuss the  action  items  but  did  not  request 
the  supervisor’s  concurrence  for  not 
completing  all  of  the  items.  A trip  report 
issued  by  the  supervisor  that  day  re- 
flected appellant’s  claim  that  he  would 
meet  all  of  his  goals. 

The  arbitrator  discussed  the  require- 
ment that  appellant  direct  technical  as- 
sistance to  priority  work,  noting  that  in 
June  1983,  appellant’s  supervisor  ex- 
pressed concern  about  appellant’s  lack  of 
planning.  In  October  1983,  the  supervi- 
sor issued  a memorandum  to  appellant 
about  his  failure  to  direct  assistance  to 
croplands,  a high  priority  area  of  con- 
cern. The  record  indicated  that  just  be- 
fore the  end  of  the  fiscal  year,  appellant’s 
supervisor  had  reluctantly  accepted  a re- 
vised plan  for  8,500  acres  of  croplands.  A 
subordinate  of  appellant  also  questioned 
the  revision,  contending  that  appellant 
revised  a plan  that  was  already  adequate 
rather  than  one  that  was  more  in  need  of 
revision. 

As  for  appellant’s  obligation  to  submit 
reports  on  time,  the  arbitrator  noted 
that  in  the  October  memorandum,  appel- 
lant’s supervisor  listed  reports  which  ap- 
pellant failed  to  complete.  Regarding  the 
quality  of  the  reports,  the  agency  con- 
tended that  one  of  appellant’s  Form 
AD-862  reports  contained  19  errors.  It 
noted  further  that  maps  prepared  by  ap- 
pellant were  of  poor  quality,  that  he  oc- 
casionally could  not  locate  information  in 
the  files  when  requested,  and  that  he 
failed  to  keep  records  of  one  of  his  subor- 
dinate employees. 

The  agency  argued  that  appellant 
failed  to  fulfull  the  requirement  to  pro- 
mote conservation  programs  and  the 
agency’s  image.  The  arbitrator  noted, 
however,  that  appellant  had  presented 
slide  talks  to’  groups  and  had  worked 
with  school  officials  to  develop  soil  con- 
servation programs  in  the  school  sys- 
tems. The  arbitrator  pointed  out  that  the 
performance  standards  did  not  define 
how  much  time  appellant  was  to  spend  to 
meet  the  requirements  of  the  standards. 

Noting  that  appellant’s  supervisor 
counseled  him  repeatedly  about  deficien- 
cies in  his  performance,  the  arbitrator 
concluded  that  appellant  performed 
unacceptably  in  most  areas  covered  by 
the  critical  element.  The  arbitrator 
therefore  affirmed  the  agency’s  action. 

Arbitrator:  Sharon  Fonsworth  Jackson 
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Joyce  M.  Schmidt  v.  Depart- 
ment of  the  Air  Force 

CH04328410305 
April  30,  1984 

Appellant,  a supply  clerk,  was  re- 
moved for  insubordination  and  for 
unacceptable  performance.  Specifically, 
the  agency  alleged  that  appellant  per- 
formed unsatisfactorily  in  the  three  criti- 
cal elements  of  her  job:  maintaining  files, 
monitoring  delinquent  documents,  and 
keypunching. 

The  arbitrator  first  addressed  the  sub- 
ordination charge  and  found  that  the 
agency  proved  two  of  its  specifications. 
The  record  indicated  that  on  September 
20,  1983,  appellant  was  found  working  on 
her  lunch  period,  although  she  had  been 
told  not  to  do  so  because  such  action 
would  subject  the  agency  to  claims  for 
overtime  wages.  Also,  on  December  8, 
1983,  appellant  disobeyed  an  order  to 
avoid  walking  between  her  desk  and  the 
wall  because  of  electrical  wiring  on  the 
floor.  The  arbitrator  sustained  the 
charge. 

The  arbitrator  next  addressed  the 
charge  of  unacceptable  performance,  dis- 
cussing the  requirement  that  appellant 
maintain  files.  She  noted  that  the  agency 
contended  that  appellant  frequently 
failed  to  file  documents  within  allotted 
time  periods,  that  she  lost  or  misfiled 
documents,  that  her  error  rate  exceeded 
the  10  percent  allowable  rate,  and  that 
she  sometimes  forgot  to  lock  her  file  cab- 
inet. Appellant’s  supervisor  testified 
that  she  made  daily  notes  about  appel- 
lant’s filing  and  that  she  informed  appel- 
lant almost  daily  about  her  error  rate, 
misfilings,  lost  documents,  and  her  gen- 
eral deficient  performance. 

In  response  to  the  agency’s  allega- 
tions, appellant  claimed  that  her 
workload  was  excessive,  that  the  agen- 
cy’s error  count  was  wrong,  that  other 
employees  sabotaged  her  work,  and  that 
there  was  a conspiracy  against  her.  How- 
ever, the  arbitrator  found  no  evidence  to 
substantitate  appellant’s  claims.  She 
pointed  out  that  other  employees  in  the 
branch  had  now  assumed  appellant’s  du- 
ties without  difficulty  and  that  those  who 


observed  appellant’s  method  of  checking 
for  errors  found  that  it  was  not  foolproof 
as  appellant  had  claimed.  Further,  the 
arbitrator  found  that  appellant’s  allega- 
tion that  other  employees  sabotaged  her 
files  was  “discounted  by  the  fact  that  er- 
rors in  the  appellant’s  work  affect  the 
quality  of  other  work  in  the  branch.’’ 

The  arbitrator  explained  that  because 
the  agency  proved  that  appellant’s  per- 
formance in  the  first  critical  element  was 
unacceptable,  the  agency  had  grounds  to 
remove  her.  The  arbitrator  stated, 
therefore,  that  she  need  not  make  find- 
ings concerning  the  other  two  critical  el- 
ements in  question.  The  arbitrator  af- 
firmed the  agency’s  action  accordingly. 

Arbitrator;  Julia  P.  Grip 


Arthur  Whitmore,  Jr.  v.  U.S. 

Postal  Service 
CH07528410265 
April  6,  1984 

Appellant,  a city  carrier,  was  removed 
for  reporting  to  work  drunk,  for  failing 
to  follow  instructions  to  clock  out,  and 
for  threatening  his  supervisor. 

On  appeal  to  the  Board’s  regional  of- 
fice, the  parties  disagreed  about  the 
events  of  November  30,  1983.  The 
agency  claimed  that  appellant — glassy- 
eyed, smelling  of  alcohol,  and  weaving  as 
he  walked — reported  to  work  under  the 
influence  of  intoxicants.  Another  em- 
ployee confirmed  appellant’s  behavior. 
Appellant’s  supervisor  contended  that  af- 
ter appellant  clocked  in,  he  observed  him 
for  several  minutes,  then  told  him  to 
clock  out  and  leave.  Instead  of  following 
the  supervisor’s  instructions,  appellant 
allegedly  walked  around  the  station  talk- 
ing to  other  carriers.  The  supervisor  tes- 
tified that  appellant  became  loud,  used 
obscene  language,  and  threatened  to  get 
the  supervisor.  Two  carriers  overheard 
the  incident,  and  both  testified  about  the 
verbal  exchange  between  appellant  and 
his  supervisor. 

Appellant,  who  admitted  that  he  was  a 
recovered  alcoholic  and  an  active  mem- 
ber of  Alcoholics  Anonymous,  denied  be- 


ing drunk  that  day.  He  claimed  that  he 
clocked  in  late  and  was  watched  and  fol- 
lowed by  his  supervisor  as  he  worked 
and  spoke  to  other  carriers.  Appellant 
said  that  when  his  supervisor  ordered 
him  to  leave,  he  told  the  supervisor  that 
he  could  work.  Appellant  claimed  that  he 
did  not  refuse  to  leave  but  walked  around 
the  station  to  consult  with  the  union 
steward  and  to  find  his  jacket.  As  for  the 
alleged  argument,  appellant  contended 
that  he  did  not  threaten  his  supervisor 
but  was  upset  because  the  supervisor  fol- 
lowed him  around.  Appellant  testified 
that  he  thought  his  supervisor  was  out  to 
fire  him  because  the  supervisor’s  previ- 
ous attempt  to  take  disciplinary  action 
against  appellant  failed. 

The  arbitrator  sustained  the  intoxica- 
tion charge,  finding  that  it  was  “more 
likely  true  than  not  true”  that  appellant 
reported  to  work  drunk.  However,  she 
did  not  agree  that  appellant  disregarded 
his  supervisor’s  order  to  leave.  The  arbi- 
trator found  that  appellant  left  the  postal 
station  as  soon  as  possible  after  seeing 
the  union  steward  and  retrieving  his 
jacket. 

The  arbitrator  further  found  that  ap- 
pellant was  disrespectful  in  his  loud  con- 
frontation with  his  supervisor.  Although 
the  arbitrator  also  held  that  appellant 
threatened  his  supervisor,  she  stated 
that  the  supervisor’s  lack  of  apprehen- 
sion and  appellant’s  non-aggressive  state 
diminished  the  gravity  of  the  threats. 
Considering  factors  such  as  appellant’s 
past  record  and  his  length  of 
service — and  that  one  of  the  agency’s 
charges  was  not  sustained — the  arbitra- 
tor found  removal  to  be  too  harsh  a pen- 
alty. Therefore,  the  arbitrator  reversed 
the  removal  action  and  ordered  the 
agency  to  substitute  a 90-day  suspension. 

Arbitrator:  Joan  M.  Pucillo 

Short  Dismissal 

BALL,  George  E.,  Jr.  v.  Veterans  Ad- 
ministration (CH07528410277,  April 
10,  1984),  appellant’s  representative 
withdrew  appeal;  arbitrator:  Stephen 
E.  Manrose. 
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Cheney  v.  Department  of  Jus- 
tice, 720  F.2d  1280  (1983) 

1.550,  4.310 

In  a split  decision,  the  Federal  Circuit 
held  that  it  was  not  harmful  error  for  an 
agency  to  substitute  a higher-ranking  of- 
ficial for  the  proposing  official  during  an 
adverse  action  proceeding. 

Appellant,  a deputy  U.S.  marshal,  was 
accused  of  engaging  in  certain  violent 
off-duty  misconduct,  apparently  as  the 
result  of  a family  quarrel.  Appellant’s 
immediate  supervisor,  the  U.S.  marshal 
for  the  district,  was  originally  designated 
as  the  agency  official  to  investigate  the 
charges  against  appellant  and  propose 
any  necessary  action.  After  investigating 
the  charges,  he  felt  the  misconduct  was 
not  fully  established  and,  as  a result, 
proposed  a suspension  rather  than  re- 
moval. Officials  at  the  agency’s  head- 
quarters determined  that  appellant 
should  be  removed.  Consequently,  when 
the  U.S.  marshal  declined  to  lend  his 
name  to  a removal  decision,  the  agency 
substituted  another  official  as  the 
proposing  official. 


The  assistant  director  for  administra- 
tion, who  was  stationed  at  headquarters 
and  whg  was  the  agency’s  final  authority 
for  personnel  matters  including  adverse 
actions,  became  the  proposing  official. 

He  also  remained  the  deciding  official, 
since  the  Marshal’s  Manual  authorizing 
him  as  the  final  personnel  authority  also 
provided  that  he  sign  the  notice  of  final 
decision  in  adverse  action  cases. 

The  issue  to  be  decided,  according  to 
the  court,  was  whether  the  removal  was 
invalid  because  of  harmful  error  in  the 
application  of  the  agency’s  procedures. 
The  court  found  difficulty  resolving  this 
question  because  of  apparent  inconsist- 
encies in  the  agency’s  prescribed  proce- 
dures and  the  procedures  which  agency 
officials  testified  actually  occurred.  The 
Marshal’s  Manual  provided  that  a U.S. 
marshal  or  staff  officer  initiate  discipli- 
nary actions  but  obtain  concurrence  from 
the  Personnel  Management  and  Training 
Division  before  finalizing  any  action.  The 
manual  also  provided  that  the  final  deci- 
sion was  to  be  for  the  signature  of  the  as- 
sistant director  for  administration. 

The  initial  letter  of  charges  informed 
appellant  that  he  should  reply  to  the 


U.S.  marshal  who  would  consider  his  re- 
ply in  deciding  whether  or  not  to  remove 
him.  A later  letter  notified  appellant  that 
the  “deciding  official”  indicated  in  the 
proposal  notice  (the  U.S.  marshal)  had 
been  changed  to  the  assistant  director 
for  administration.  The  court  noted  that 
making  such  a change — after  the  original 
deciding  official  had  received  all  the  evi- 
dence, arrived  at  a decision,  and  commu- 
nicated it  to  headquarters  personnel — 
seemed  intrinsically  unfair,  especially 
since  appellant  had  already  labored  suc- 
cessfully to.  convince  and  impress  the 
first  official.  The  court  found,  however, 
that  the  fact  that  appellant  received  a 
new  due  process  hearing  before  the 
Board  rendered  any  error  in  this  regard 
harmless.  See  Depte  v.  United  States, 

715  F.2d  1481  (Fed.  Cir.  1983). 

The  court  concluded  that  whether  the 
procedures  were  as  the  manual  described 
or  as  described  in  the  testimony,  the  re- 
sult would  have  been  the  same.  Under  ei- 
ther procedure,  the  final  approval  of  a 
disciplinary  penalty  rested  with  the  as- 
sistant director  for  administration.  The 
court  found  nothing  to  show  that  offi- 
cial’s intent  to  surrender  his  authority  by 
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his  designation  of  the  U.S.  marshal  as 
“deciding  official.” 

The  court  noted  that  the  assistant  di- 
rector could  have  correctly  proceeded  in 
two  different  ways.  He  could  have  desig- 
nated himself  as  “deciding  official”  and 
disposed  of  the  matter  as  he  saw  fit,  or 
he  could  have  waited  for  the  marshal’s 
decision  and  then  disapproved  it.  In- 
stead, he  melded  the  two  procedures  and 
thereby  committed  an  error.  However, 
the  court  found  that  the  error  was  not 
harmful,  since  there  was  no  showing  that 
the  erroneous  procedures  used  denied 
appellant  some  opportunity  of  avoiding 
dismissal. 

Regarding  the  Board’s  consideration 
and  affirmation  of  the  penalty  of  re- 
moval, the  court  pointed  out  that  the 
Board  affirmed  the  removal  after  a de 
novo  hearing  and  after  giving  deference 
to  the  agency’s  opinion  as  to  what  disci- 
pline was  necessary  to  maintain  agency 
effectiveness.  The  Board’s  decision  af- 
firming the  agency’s  removal  act  was, 
therefore,  affirmed. 

The  dissenting  opinion  in  this  case  con- 
sidered the  agency’s  conduct  to  be  harm- 
ful error.  The  dissent  interpreted  the 
manual  as  authorizing  delegation  of  full 
deciding  authority  rather  than  forbidding 
it,  and  found  that  in  the  absence  of  such 
prohibition,  nothing  could  be  more  unfair 
than  to  remove  the  accepted  “deciding 
official”  simply  because  of  the  way  he  in- 
tended to  decide  the  case.  The  dissent 
further  found  that  placing  ultimate  re- 
sponsibility for  deciding  disciplinary  ac- 
tion on  the  assistant  director  does  not 
necessarily  prohibit  him  from  delegating 
his  authority  so  long  as  he  retains  the 
power  to  change  the  system.  The  term 
ultimate  responsibility  does  not  require 
that  he  decide  every  case.  The  dissent 
concluded  that  the  Assistant  Director  did 
delegate  his  final  authority  to  the  U.S. 
marshal  to  impose  the  penalty  he  saw  fit. 

The  dissent  concluded  that  the  agency 
error  directly  affected  both  the  final  pen- 
alty and  the  Board’s  action.  Conse- 
quently, it  was  harmful.  Appellant  was 
removed  rather  than  suspended  as  would 
probably  have  happened  had  the  U.S. 
marshal  remained  the  deciding  official. 
The  dissent  further  noted  that  in  matters 
of  penalty,  the  Board’s  decision  is  not  de 
novo,  but  gives  considerable  deference  to 
the  agency.  The  presiding  official  did  not 
determine  the  penalty  but  merely  con- 
cluded that  the  agency  did  not  abuse  its 
discretion  or  act  unreasonably  in  impos- 
ing removal.  It  follows,  according  to  the 
dissent,  that  had  the  marshal  remained 
the  deciding  official  and  ordered  a sus- 
pension, the  presiding  official  would 
probably  have  made  the  same  conclusion 


and  certainly  would  not  have  increased 
the  penalty. 

Weston  V.  Department  of  Hous- 
ing and  Urban  Development, 

724  F.2(l  943  (1983) 

1.331,  1.362,  1.363,  1.369,  1.400,  1..562, 
2.210,  10.420 

The  Federal  Circuit  upheld  appellant’s 
removal  on  the  charge  of  refusing  to  co- 
operate in  an  internal  agency  investiga- 
tion of  certain  alleged  activities  in  which 
she  may  have  been  involved. 

The  investigation  concerned  alleged 
improprieties  and  possible  conflict  of  in- 
terest surrounding  her  son’s  purchase  of 
certain  real  property  sold  by  the  agency. 
As  a realty  specialist  for  the  agency,  ap- 
pellant exercised  certain  responsibilities 
over  the  property.  During  the  course  of 
the  investigation,  appellant  and  her  at- 
torney attended  a meeting  with  repre- 
sentatives of  the  agency’s  Office  of  In- 
spector General  (OIG)  who  wished  to 
interview  her  about  the  circumstances. 
The  OIG  investigators  distributed  and 
read  a written  statement  informing  ap- 
pellant and  counsel  that  the  U.S.  Attor- 
ney had  declined  criminal  prosecution 
against  her,  that  no  information  gained 
from  the  interview  could  be  used  against 
her  in  a criminal  proceeding  but  could  be 
used  against  her  administratively,  and 
that  her  failure  to  cooperate  could  sub- 
ject her  as  an  agency  employee  to  disci- 
plinary action  including  removal.  After 
taking  a few  days  to  consider,  appellant 
informed  the  OIG  investigators  that, 
upon  advice  of  counsel,  she  would  partic- 
ipate no  further.  Consequently,  the 
agency  removed  her  based  on  the  charge 
of  failing  to  cooperate  and  another 
charge  related  to  possible  abuses  of  an 
alleged  notary  public  commission. 

In  the  Board’s  initial  decision,  the 
presiding  official  concluded  that  appel- 
lant’s attorney  misconstrued  the  OIG  in- 
vestigators’ statement  as  including  a 
statement  of  Miranda  rights  and  failed 
to  understand  the  operation  of  the  so- 
called  Garrity  rule  explained  in  Garrity 
V.  New  Jersey,  385  U.S.  493,500,  87 
S.Ct.  616,620,  17  L.Ed.  562  (1967).  He 
further  found  that  appellant  failed  to  co- 
operate in  a legitimate  agency  investiga- 
tion and  that  a nexus  existed  between 
that  failure  and  the  efficiency  of  the 
agency.  However,  because  he  also  found 
that  the  agency  failed  to  prove  the 
charge  concerning  the  alleged  notary 
commission  and  that  appellant  refused  to 
answer  agency  questions  out  of  a good 
faith  reliance  on  her  attorney’s  advice, 
he  mitigated  the  removal  penalty  to  a 
1,5-day  suspension. 


Upon  the  agency’s  petition  for  review, 
the  Board  affirmed  that  part  of  the  initial 
decision  holding  that  appellant  had  no 
right  to  remain  silent  once  she  received 
immunity  under  Garrity.  The  Board 
found,  however,  that  the  allegations  of 
conflict  of  interest  and  misuse  of  office 
were  of  such  gravity  as  to  warrant  re- 
moval when  appellant  failed  to  cooperate 
with  the  investigation.  The  Board  then 
reimposed  the  removal  after  concluding 
that  reliance  on  her  attorney’s  erroneous 
advice  could  not  mitigate  an  otherwise 
reasonable  penalty. 

In  its  consideration  of  the  issues,  the 
court  recognized  that  the  constitutional 
privilege  against  compulsory  self- 
incrimination applies  in  an  administra- 
tive investigation  to  protect  against  any 
disclosure  that  an  individual  reasonably 
believes  could  be  used  against  him  in  a 
criminal  prosecution  or  could  lead  to 
other  evidence  that  might  be  so  used. 

The  court  noted  the  Garrity  rule  which 
says  that  the  threat  of  removal  consti- 
tutes coercion  which  renders  any  state- 
ments elicited  thereby  inadmissible  in 
criminal  proceedings  against  the  party 
coerced.  However,  if  an  employee  re- 
ceives immunity  from  prosecution 
through  the  Garrity  rule,  he  may  be  re- 
moved for  failure  to  cooperate  with  an 
agency  investigation.  The  agency  may 
invoke  the  Garrity  rule  by  advising  the 
employee  of  his  options  to  answer  under 
the  immunity  granted  or  remain  silent 
and  face  removal. 

The  court  found  that  the  statement 
distributed  and  read  to  appellant  and  her 
attorney  by  the  OIG  investigators  effec- 
tively advised  them  of  the  invocation  of 
the  Garrity  rule.  Appellant’s  subsequent 
refusal  to  cooperate  in  the  investigation 
was  unjustifiable,  the  court  held,  and  the 
charge  was  correctly  sustained. 

Because  an  agency  can  only  remove  an 
employee  for  such  cause  as  will  promote 
the  efficiency  of  the  service,  the  court 
next  examined  the  record  to  determine  if 
there  was  substantial  evidence  to  sup- 
port the  Board’s  finding  that  removal  did 
promote  the  efficiency  of  the  service  in 
this  case.  The  judges  found  that  the  re- 
quired nexus  between  removal  and  the 
efficiency  of  the  agency  lay  in  appellant’s 
refusal  to  cooperate  in  the  investigation 
into  activities  that  formed  the  basis  of  al- 
legations of  misconduct.  The  activities 
were  extremely  serious  because  of  the 
potential  of  compromising  the  agency’s 
reputation  for  dealing  fairly  in  its  pursuit 
of  the  public  interest.  Appellant’s  refusal 
to  cooperate  obstructed  the  agency  in 
more  efficiently  carrying  out  its  mission. 

The  court  felt  that  there  is  a sufficient 
connection  between  the  removal  of  em- 
ployees unwilling  to  cooperate  with  such 
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investigations  and  the  efficient  operation 
of  a government  enterprise.  The  judges 
found  substantial  evidence  to  support  ap- 
pellant’s removal  in  this  case,  and  ac- 
cordingly affirmed  the  Board’s  finding. 

In  reviewing  the  appropriateness  of 
the  penalty,  the  court  noted  the  great 
deference  courts  generally  accord  to  the 
sound  discretion  of  agencies.  It  found 
that  the  seriousness  of  the  charges  un- 
derlying the  investigation  certainly  in- 
creased the  gravity  of  the  refusal  to  co- 
operate in  the  investigation,  particularly 
in  view  of  the  protracted  time  frame  and 
the  grant  of  criminal  immunity. 


The  court  noted  that  the  agency’s 
guidelines  for  selecting  penalties  sug- 
gested a five-  to  30-day  suspension  for  a 
first  offense  such  as  refusal  to  cooperate 
with  an  internal  investigation.  The  court 
found,  however,  that  the  guidelines  were 
intended  to  be  discretionary,  allowing  for 
greater  or  lesser  penalties  as  circum- 
stances warranted.  Nonetheless,  the 
court  could  think  of  few  less  serious  of- 
fenses than  the  one  in  this  case  and  con- 
sequently found  the  penalty  of  removal 
to  be  reasonable. 

Finally,  the  court  found  no  reason  to 
mitigate  the  penalty  based  on  appellant’s 


claim  that  she  refused  to  cooperate  in  the 
investigation  upon  the  erroneous  advice 
of  counsel.  The  court  pointed  out  that  ap- 
pellant freely  chose  her  counsel  and  that 
she  must  be  accountable  for  her  attor- 
ney’s conclusions  to  the  extent  that  she 
acceded  to  them  or  permitted  counsel  to 
act  for  her.  Further,  the  court  said,  to 
permit  such  a claim  to  mitigate  an  other- 
wise reasonable  penalty  would  place  an 
appellant  with  counsel  at  an  advantage 
over  one  without  counsel. 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes.  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 

MAJOR  TOPICS  AND  SCOPE 
NOTES 

Topic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  desig- 
nated as  “adverse  actions”  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 
other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  cases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and  Proce- 
dure (10.000000),  and  opinions  relating 


to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are  lo- 
cated in  Remedies  (H. 000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in  which 
the  Board  has  considered  constitutional 
aspects  of  cases  before  it.  Included  are 
claims  pursuant  to  specific  constitutional 
provisions,  as  well  as  claims  derived 
from  constitutional  provisions,  such  as 
the  right  to  privacy.  Constitutional 
claims  relative  to  discrimination  are  in 
Discnmination  (3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  prohibited 
discrimination  pursuant  to  the  Civil 
Service  Reform  Act  of  1978.  Also  includ- 
ed are  cases  relating  to  affirmative  ac- 
tion and  disparate  treatment  of  similarly 
situated  employees.  Questions  of  evi- 
dence, jurisdiction,  practice  and  proce- 
dure, and  remedial  action  in  discrimina- 
tion cases  are  referenced  in  Evidence 
(i. 000000),  Jurisdiction  (6.000000), 
Practice  and  Procedure  (10.000000),  and 
Remedies  ( H. 000000),  respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard  in 
the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing 


the  Board’s  interpretation  of  such  bur- 
dens are  also  included  here. 


5.000000  Freedom  of  Information,  Pri- 
vacy, AND  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 


6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service  Reform 
Act  of  1978,  as  well  as  cases  dealing  with 
issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to 
certain  entities,  this  topic  includes  cases 
dealing  with  jurisdictional  questions  par- 
ticularly related  to  such  entities.  Includ- 
ed also  are  Board  cases  dealing  with  its 
enforcement  power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is  cov- 
ered under  Retirement  (15.000000). 


7.000000  Labor-Management  Rela- 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 
vidual employees.  Title  VII  grievance 
procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 
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8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  such  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9.000000  Performance-Related  Ac- 
tions 

This  topic  references  cases  dealing 
with  performance-related  actions  under 
Chapter  43  of  the  Act,  including  proce- 
dural rights  and  standards  of  proof  under 
Chapter  43,  where  performance  apprais- 
al systems  have  been  implemented.  Also 
included  are  cases  dealing  with  perform- 
ance appraisal  actions  under  Chapter  75, 
where  Chapter  43  appraisal  systems 
have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 


technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjufli- 
cation  and  representation  of  parties. 

Il.tKKXKK)  Prohibited  Personnel 
Practices 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 

This  topic  is  limited  to  cases  in  which  the 
Board  has  interpreted  these  provisions 
and  related  matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 
sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  deal- 
ing with  the  remedial  powers  of  the 
Board. 


15. fKMKK)0  Retirement 

This  topic  refers  to  Board  casc'^  involv- 
ing issues  relating  to  the  retirement  of 
h'ederal  employees. 

16. (K)(XXX)  Spp:cial  Counsel 

This  topic  references  Board  case.-- 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
cases  and  violatir>ns  of  the  f'ederal  Em- 
ployees Flexible  and  Compressed  Wf)rk 
Schedules  Act.  The  filing  retjuisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  recp 
uisites  in  Special  Counsel  cases  before 
the  Board  are  in  Practice  and  Procedure 
(lO.OOOOOO). 


17.(XX)()00  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 
are  cases  involving  fitness-for-duty 
examinations. 


18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  di.stinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 


DECISIONS  LISTED  UNDER  KEY  NUMBERS 


1.000000  Adverse  Actions 

Nettie  0.  Patterson  v.  Department  of  the  Army 

(AT04328210861,  April  9,  1984). 

1.100  Actions  Considered  Adverse  Under 
5 U.S.C.  7512 

1.110  Removal 

Charles  R.  Bentley  v.  U.S.  Postal  Service  (SF07528310741, 
April  2,  1984);  Julia  E.  Bias  v.  Equal  Employment  Opportu- 
nity Commission  (PH07528110717,  April  2 1984);  George  L. 
Bonds  V.  Department  of  the  Army  (DC07528210544,  April  17, 
1984);  Robert  E.  Huffman  v.  Department  of  Health  and  Hu- 
man Services  (AT07528210487,  April  17,  1984);  William.  H. 
Korb  V.  Department  of  the  Army  (SF07528310704,  April  11, 
1984);  Willie  Lunkin  v.  U.S.  Postal  Service  (SF075281 10902, 
April  2,  1984);  Bennie  McCoy  v.  Department  of  Defense 
(DC075281 10832,  April  9,  1984);  Ray  Mode  v.  Tennessee  Val- 
ley Authority  (AT07528210202,  April  2,  1984);  Johnnie  Mae 
Wilson  v.  Department  of  Labor  (AT07528210438,  April  20, 
1984). 

1.111  Involuntary  Resignation  or  Retirement 


Jon  R.  Hall  v.  Department  of  the  Army  (AT075281 10702,  April 
11,  1984);  Nettie  O.  Patterson  v.  Department  of  the  Army 
(AT04328210861,  April  9,  1984). 

1.120  Suspension  for  More  Than  14  Days 

Kenneth  P.  Breeden  v.  Department  of  Transportation 
(DA075283F0552,  April  11,  1984);  Daniel  Charest  v.  Depart- 
ment of  Justice  (SF07528090127,  April  5,  1984). 

1.121  Enforced  Leave 

1.130  Reduction  in  Grade 

1.131  Involuntary  Demotion 

1.140  Reduction  in  Pay 

1.150  Furlough  of  30  Days  or  Less 
1.160  Adverse  Actions  By  Office  of  Personnel  .Manage- 
ment 

1.200  Actions  Not  Considered  Adverse  Under 
5.  U.S.C.  7512 

1.210  Suspension  for  Less  Than  14  Days 
1.220  Letter  of  Reprimand 

1.230  Actions  Based  on  Unacceptable  Performance 

1.231  Denial  of  Within-Grade  Step  Increase 

1.232  Reduction  in  Grade 
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1.233  Removal 

1.240  Reduction  in  Force 

1.250  Reduction  in  Rank 

1.300  Substantive  Charges 

1.310  Attendance  Related 

1.311  Absence  Without  Leave 

Charles  R.  Bentley  v.  U.S.  Postal  Service  (SF07528310741, 
April  2,  1984);  Julia  B.  Bias  v.  Equal  Employment  Opportu- 
nity Commission  (PH07528110717,  April  2,  1984);  Johnnie 
Mae  Wilson  v.  Department  of  Labor  (AT07528210438,  April 
20,  1984). 


1.312 

Abuse  of  Leave 

1.313 

Tardiness 

1.314 

Efficiency  of  the  Service — Attendance 

1.315 

Unlawful  Labor  Strike 

1.3151 

Air  Traffic  Controllers — 1981  PATCO  Strike 

1.3152 

Other  Strikes — (Non- 1981  Air  Traffic  Controller) 

1.320 

Alcohol  and  Drug  Related 

1.321 

On-Duty  Conduct 

1.322 

Off-Duty  Conduct 

1.323 

Efficiency  of  the  Service — Alcohol  and  Drug  Re- 
lated 

1.330 

Criminal  Conduct 

1.331 

On-Duty  Conduct 

1.3311 

Criminal  Charges 

1.3312 

Criminal  Conviction 

1.3313 

Acquittal 

1.332 

Off-Duty  Conduct 

1.3321 

Criminal  Charges 

1.3322 

Criminal  Conviction 

1.3323 

Acquittal 

Daniel  Charest  v.  Department  of  Justice  (SF07528090127, 

April  5, 

1984). 

1.340 

Dishonest  Work-Related  Conduct 

1.341 

Bribery 

1.342 

Embezzlement 

1.343 

Falsification 

1.3431 

Medical  Records 

1.3432 

Employment  Applications 

1.3433 

Time  and  Work  Records 

1.344 

Fraud 

1.345 

Misappropriation  and/or  Misuse  of  Government 
Property 

Department  of  Health  and  Human  Services  v.  Francis  Lam- 

bert Haley,  Admi?iistrative  Law  Judge  (HQ75282100.52,  April 

20,  1984);  Teddy  Hedgecock  v.  Department  of  the  Army 

(PH075281 10617,  April  11,  1984). 

1.346 

Malfeasance  in  Office 

1.348 

Firearm,  Illegal  Weapons  Misuse 

1 .350 

Prohibited  Political  Activity 

1..360 

Other  Work-Related  Charges 

Willie  Lunkin  v.  U.S.  Postal  Service  (SF075281 10902,  April  2, 
1984). 

1.361 

Abuse  of  Authority 

1.3611 

Sexual  Harassment 

Charles  E.  Pugh  v.  U.S.  Postal  Service  (SF07528210700,  April 
11,  1984). 


1.3612  Prohibited  Discrimination 

1.362  Conflict  of  Interest 

1.363  Insubordination 

George  L.  Bonds  v.  Department  of  the  Army  (DC07528210544, 
April  17,  1984). 

1.3631  Refusal  to  Accept  Reassignment 

1.364  Cross  Waste 

1.365  Creation  of  Danger  to  Public  Health  and  Safety 

1.366  Insolence 

1.3661  Abusive  Language 

1.367  Violence 

1.368  Unauthorized  Activities 

John  R.  Landretk  v.  Tennessee  Valley  Authority 
(AT075281 10876,  April  20,  1984);  Addie  B.  Valadez  v.  De- 
partment of  the  Army  (DA07528310503,  April  11,  1984). 

1.369  “Failure  To”  Charges 

Julia  E.  Bias  v.  Equal  Employment  Opportunity  Commission 
(PH075281 10717,  April  2,  1984);  William  H.  Korb  v.  Depart- 
ment of  the  Army  (SF07528310704,  April  11,  1984);  Ray 
Mode  V.  Tennessee  Valley  Authority  (AT07528210202,  April 
2,  1984). 

1.370  Charges  Related  to  Off-Duty  Conduct 

1.371  Efficiency  of  the  Service 

1.3711  Nexus 

1.380  Classification  and  Qualifications  Requirements 

1.390  Performance-Related 

Robert  E.  Huffman  v.  Department  of  Health  & Human  Serv- 
ices (AT07528210487,  April  17,  1984). 

1.400  Board  Consideration  of  Penalties 

Charles  R.  Bentley  v.  U.S.  Postal  Service  (SF07528310741, 
April  2,  1984);  Julia  E.  Bias  v.  Equal  Employment  Opportu- 
nity Commission  (PH075281 10717,  April  2,  1984);  George  L. 
Bonds  V.  Department  of  the  Army  (DC07528210544,  April  17, 
1984);  Department  of  Health  and  Human  Services  v.  Francis 
Lambert  Haley,  Administrative  Law  Judge  (HQ7528210052, 
April  20,  1984);  Rodger  D.  Evans  v.  General  Services  Ad- 
ministration (PH07528310001 , April  20,  1984);  Teddy 
Hedgecock  v.  Department  of  the  Army  (PH075281 10617, 
April  11,  1984);  Robert  E.  Huffman  v.  Department  of  Health 
and  Human  Services  (AT  07528210487,  April  17,  1984);  John 
R.  Landreth  v.  Tennessee  Valley  Authority  (AT075281 10876, 
April  20,  1984);  Bennie  McCoy  v.  Department  of  Defense 
(DC075281 10832,  April  9,  1984);  Ray  Mode  v.  Tennessee  Val- 
ley Authority  (AT07528210202,  April  2,  1984). 


1.410  Mitigation  of  Penalty 

Julia  E.  Bias  v.  Equal  Employment  Opportunity  Commission 
(PH075281 10717,  April  2,  1984);  Sandra  A.  Depte  v.  Veter- 
ans Administration  (PH07528110436ADD,  April  20,  1984); 
Teddy  Hedgecock  v.  Department  of  the  Army 
(PH07528110617,  April  11,  1984);  Ray  Mode  v.  Tennessee 
Valley  Authority  (AT07528210202,  April  2,  1984);  Charles  E. 
Pugh  v.  U.S.  Postal  Service  (SF07528210700,  April  11,  1984.) 


1.420  Prior  Disciplinary  Record 
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George  L.  Bonds  v.  Department  of  the  Army  (DC07528210544, 
April  17,  1984);  Riley  J . Freeman  v.  Department  of  Trans- 
portation (PH075281 10738,  April  9,  1984). 

1.430  Disparate  Treatment  of  Similarly  Situated  Em- 

ployees 

1.500  Procedural  Rights  in  Adverse  Actions 

1.510  Notice 

Julia  E.  Bias  v.  Equal  Employment  Opportunity  Commission 
(PH07528110717,  April  2,  1984);  Leonard  Madison  v.  Veter- 
ans Administration  (SL07528310045,  April  2,  1984);  John  M. 
Poole  V.  Department  of  the  Army  (PH07528010007ADD, 
April  17,  1984). 

1.511  Crime  Provision 

1.512  Emergency  Suspension  During  Notice  Period 

1.513  Reasons 

1.520  Reply 

1.521  Written  Reply 

1.522  Oral  Reply 

1.530  Review  of  Materials  on  Which  Action  Based 

1.540  Right  to  Representation 

1.550  Proposing  and  Deciding  Official 

Sandra  A.  Depte  v.  Veterans  Administration 

(PH07528110436ADD,  April  20,  1984). 

1.560  Appeal  to  Merit  Systems  Protection  Board 

1.561  Burden  of  Proof 

1.562  Efficiency  of  the  Service — Generally 

Robert  E.  Huffman  v.  Department  of  Health  and  Human  Serv- 
ices (AT07528210487,  April  17,  1984);  Ray  Mode  v. 
Tennessee  Valley  Authority  (AT075282 10202,  April  2,  1984). 


Ray  Mode  v.  Tennessee  Valley  Authority  (AT07528210202. 
April  2,  1984). 

2.300  First  A.mendme.nt  Freedo.ms 

2.310  Freedom  of  Speech 

2.311  Relation  to  Efficiency  of  the  Service 

2.3111  Defamation 

2.312  Balancing  Test 

2.313  Mixed  Motive 

2.320  Freedom  of  Religion 

2.321  Relation  to  Efficiency  of  the  Service 

2.3211  Free  Exercise 

2.3212  Establishment 

2.400  Right  to  Privacy 
3.000000  Discrimination 
3.100  Prohibited  Discrimination 

3.110  Age  Discrimination 

3.111  Age  Discrimination  in  Employment  Act  of  1967,  29 

U.S.C.  631,  633A 

3.120  Race,  Color  and  National  Origin  Discrimination 

3.121  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130  Handicap  Discrimination 

Jon  R.  Hall  v.  Department  of  the  Army  (AT075281 10702,  April 
11,  1984;  William  H.  Korb  v.  Department  of  the  Army 
(SF07528310704,  April  11,  1984). 

3.131  Handicapping  Condition 

Johnnie  Mae  Wilson  v.  Department  of  Labor  (AT07528210438, 
April  20,  1984). 


1.570  Decision 

1.600  Defenses 

1.610  Stale  Charges 

1.620  Mental  Condition 

1.630  Animus 

1.640  Coercion  or  Duress 

1.650  Affirmative  Defenses 

Lois  L.  Duke  v.  Department  of  the  Army  (AT531D81 10855, 
April  20,  1984). 


2.00000  Constitutionality 


3.1311  Physical  Disability 

3.1312  Mental  Disability 

3.1313  Alcoholism  and  Drug  Abuse 

William  H.  Korb  v.  Department  of  the  Army  (SF07528310704, 
April  11,  1984). 

3.132  Rehabilitation  Act  of  1973,  29  U.S.C.  791 

3.1321  Reasonable  Accommodation 

Jon  R.  Hall  v.  Department  of  the  Army  (AT075281 10702), 
April  11,  1984);  William  H.  Korb  v.  Department  of  the  Army 
(SF07528310704,  April  11,  1984);  Johnnie  Mae  Wilson  v.  De- 
partment of  Labor  (AT07528210438,  April  20,  1984). 


2.100  Due  Process 

2.110  Liberty  Rights  or  Interest 

2.120  Property  Rights  or  Interest 

2.130  Requisite  Administrative  Procedures 


2.200  Criminal  Constitutional  Considerations 

2.210  Self-Incrimination 

2.220  Right  to  Counsel 

2.230  Double  .leopardy 

2.240  Search  and  Seizure 


3.13211 

Undue  Hardship 

3.1322 

Rehabilitation 

3.133 

Qualified  Handicapped  Employee 

William  H.  Korb  v.  Department  of  the  Army  (SF07528310704, 

April  11,  1984). 

3.140 

Sex  Discrimination 

3.141 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142 

Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143 

Sexual  Preference 

3.144 

Sexual  Harassment 

3.1.50 

Religious  Discrimination 
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3.151  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
3.160  Marital  Status  Discrimination 
3.170  Discrimination  on  the  Basis  of  Political  Affilia- 
tion 

3.200  Disparate  Treatment  of  Similarly  Situated 
Employees 

3.300  Affirmation  Action 

3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burdens  of  Proof 

Riley  J.  Freeman  v.  Department  of  Transportation 
(PH075281 10738,  April  9,  1984). 


Jon  R.  Hall  v.  Department  of  the  Army  (AT075281 10702,  April 
11,  1984);  Gerald  F.  O’Brien  v.  Office  of  Personnel  Manage- 
ment (NY831L8210330,  April  20,  1984). 

4.128  Circumstantial  Evidence 

4.129  Opinion 

4.130  Official  Notice 

4.131  Facts 

4.132  Documents 

4.140  Evidence  of  Prior  Disciplinary  Actions 

4.150  Stipulations 


4.200  Burdens  of  Proof 

George  L.  Bonds  v.  Department  of  the  Army  (DC07528210544, 
April  17,  1984);  Lois  L.  Duke  v.  Department  of  the  Army 
(AT531D8110855,  April  20,  1984). 


3.410  Prima  Facie  Case 

3.420  Legitimate  Non-Discriminatory  Reason 

3.430  Pretext 

4.000000  Evidence 


4.210  Preponderance  of  the  Evidence 

4.211  Agency  Burden 

Robert  E.  Huffman  v.  Department  of  Health  and  Human  Serv- 
ices (AT07528210487,  April  17,  1984). 


Paul  M.  Strickland  v.  Department  of  the  Interior 
(DE34438210274,  April  2,  1984) 

4.100  Admissibility 

4.110  Prehearing  Evidence 

4.111  Admissions 

4.112  Affidavits 

4.113  Evidence  Obtained  Through  Discovery 

4.1131  Depositions 

4. 1 132  Interrogatories 

4.1133  Documents 

In  Re  Subpena  Addressed  to  the  Office  of  Special  Counsel 
(HQ12008310019,  April  4,  1984). 


4.212  Appellant’s  Burden 

Leonard  Madison  v.  Veterans  Administration 
(SL07528310045;  April  2,  1984);  John  M.  Poole  v.  Depart- 
ment of  the  Army  (PH07528010007ADD,  April  17,  1984). 

4.220  Substantial  Evidence 

4.230  Arbitrary,  Capricious,  or  Abuse  of  Discretion 

4.240  Reasonable  Grounds  to  Believe 
4.250  Burden  of  Persuasion 

4.260  Burden  of  Going  Forward 


4.300  Harmful  Error 


4.114 

Best  Evidence 

4.115 

Polygraphs 

4.116 

Handwriting 

4.120 

Testimony 

4.121 

Relevancy 

4.122 

Materiality 

4.123 

Privileged  Matter 

4.310  Agency  Procedures 

Sheldon  Chesis  v.  Department  of  the  Treasury 
(DC531D8210362,  April  20,  1984);  Willie  Lunkin  v.  U.S. 
Postal  Service  (SF075281 10902,  April  2,  1984). 

4.320  Presiding  Official’s  Ruling 


In  Re  Subpena  Addressed  to  the  Office  of  Special  Counsel 
(HQ12008310019,  April  4,  1984). 

4.124  Hearsay 

4.125  Credibility 

David  G.  Benson,  et  al.  v.  Department  of  Transportation 
(PH075281F1021,  March  5,  1984);  George  L.  Bonds  v.  De- 
partment of  the  Army  (DC07528210544,  April  17,  1984;  Jacob 
J.  Graber  v.  Office  of  Personnel  Management 
(NY08318110397,  April  9,  1984);  Special  Counsel  v. 
Guadalupe  Saldana  (HQ120600020,  April  10,  1984);  Johnnie 
Mae  Wilson  v.  Department  of  Labor  (AT07528210438,  April 
20,  1984). 

4.126  Perjury 

4.127  Probative  Value 


Rodger  D.  Evans  v.  General  Services  Administration 
(PH07528310001,  April  20,  1984);  JoSheryl  McGhee  v.  Office 
of  Personnel  Management  (DC831L8310330,  April  20,  1984). 

5.000000  Freedom  of  Information,  Privacy,  and  Sunshine 

Acts 


5.100  Sunshine  Act 

5.200  Freedom  of  Information  Act 

5.210  Exemptions 

5.211  Internal  Personnel  Rules  and  Practices 

5.212  Statutory  Exemptions 

5.213  Inter-  and  Intra-Agency  Memoranda  and  Letters 

5.214  Personnel  and  Medical  Files 
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5.300  Privacy  Act 


Intelliifence  Agencies 
(Jovernment  CorporationH 


5.310  Form  of  Request 

5.320  Denial  of  Access 

5.321  Appeal  Right 

6.000000  .lurisdiction 

Gordon  J.  Kennedy  v.  Environmental  Protection  Agency 
(CH07528210764,  April  9,  1984). 

6.100  Merit  Systems  Protection  Board  .Jurisdiction 

6.110  Original  Jurisidction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  Under  the  Federal 

Employee  Flexible  and  Compressed  Work  Sched- 
ules Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

Lillian  A.  Adakai,  et  al.  v.  Department  of  the  Interior 
(SF03518210102,  April  2,  1984);  Raymond  Barrett,  et  al.  v. 
Department  of  Transportation  (DA075283F0464,  April  10, 
1984);  James  L.  Dyer,  Jr.  v.  Department  of  the  Army 
(AT34438310166,  April  25,  1984);  Gordon  J.  Kennedy  v.  En- 
vironmental Protection  Agency  (CH07528210764,  April  9, 
1984). 

6.121  Adverse  Actions 

Richard  K.  Chaplin,  et  al.  v.  Department  of  Transportation 
(DA075282F0782,  April  10,  1984). 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

James  L.  Dyer,  Jr.  v.  Department  of  the  Army 
(AT34438310166,  April  25,  1984). 

6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

Jon  R.  Hall  v.  Department  of  the  Army  (AT075281 10702,  April 
11,  1984). 


6.1251 

Position  Classification 

6.1252 

Promotion 

6.1253 

Performance  Ratings 

6.1254 

Reassignment 

6.1255 

Reinstatement 

6.1256 

Reprisal 

6.1257 

Miscellaneous 

6.1258 

Grievance  Decisions 

6.126 

Agency  Regulations 

6.127 

Prohibited  Personnel  Practices 

6.128 

Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 


6.230 
6.240 

6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

Charles  Alfaro  v.  Department  of  Transportation 
(NY07.5281F0428,  March  23,  1984). 

6.330  Appeals  of  Presiding  Official’s  Decisions 

6.400  Office  of  Personnel  Manage.me.nt 

Mabel  P.  Gibson  v.  Department  of  the  Navy  (AT075821 1006, 
April  8,  1984). 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.. 500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

In  Re  Subpena  Addressed  to  the  Office  of  Special  Counsel 
(HQ12008310019,  April  4,  1984). 

6.512  Original  Cases 

6.520  Compliance 

Charles  Alfaro  v.  Department  of  Transportation 

(NY075281F0428,  March  23,  1984). 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 

Charles  Alfaro  v.  Department  of  Transportation 

(NY075281F0428,  March  23,  1984). 

6.700  Justiciability 

6.710  Mootness 

Robert  J.  Kennedy  v.  Office  of  Personnel  Management 
(DC831L8210392,  April  9,  1984);  Glenn  A.  Stankis  v.  Envi- 
ronmental Protection  Agency  (DA531D8090007,  April  5, 
1984). 

6.720  Ripeness 

6.730  Real  Party  in  Interest 

6.740  Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the  Civil  Service  Reform 
Act  of  1978 

7.000000  Labor-Management  Relations 

Willie  Lunkin  v.  U.S.  Postal  Service  (SF075281 10902,  April  2, 
1984). 
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7.100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collective  Bar- 
gaining Agreements 

7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Grievance  Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

7.1132  Right  to  Request  Merit  System  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Relations  Authority 


7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 
7.328  Failure  to  Comply  With  Any  Provision  of  Title  5, 
Chapter  71 

7.400  Collective  Bargaining  Agreements 

7.410  Enforcement  of  Provisions 

7.420  Right  to  Representation 

7.430  Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 

8.100  Administrative  Law  Judge 

Department  of  Health  and  Human  Services  v.  Francis  Lam- 
bert Haley,  Administrative  Law  Judge  (HQ7528210052,  April 
20,  1984). 

8.110  Original  Jurisdiction  Action 

8.111  Removal 

8.112  Suspension 


7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  With  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control,  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  With  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decision 

7.3161  Federal  Services  Impasse  Panel 

7.317  Enforcement  of  Rules  and  Regulations  in  Conflict 

With  Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  With  Any  Provision  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  With  Exercise  of  Employee’s  Right 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Discrimination  Against  Employees  with  Regard  to 

Discharge  of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  With  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Service  Impasse  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 


Department  of  Health  and  Human  Services  v.  Francis  Lam- 
bert Haley,  Administrative  Law  Judge  (HQ7528210052,  April 
20,  1984). 

8.113  Reduction  in  Grade 

8.114  Reduction  in  Pay 

8.115  Furlough  of  30  Days  or  Less 

8.120  Good  Cause 

Department  of  Health  and  Human  Services  v.  Francis  Lam- 
bert Haley,  Administrative  Law  Judge  (HQ7528210052,  April 
20,  1984). 

8.121  Conduct  and  Demeanor/Judicial  Temperament 

8.122  Bias 


8.200  Particular  Federal  Entitites 

8.210  United  States  Postal  Service 

8.211  Preference  Eligibles 

8.212  90-Day  Probationary  Period 

8.213  Alcohol  Rehabilitation  Program 

8.220  Postal  Rate  Commission 

8.230  Law  Enforcement  Personnel 

Jacob  J.  Graber  v.  Office  of  Personnel  Management 
(NY08318110397,  April  9,  1984). 

8.231  Federal  Bureau  of  Investigation 

8.240  Intelligence  Agencies 

8.250  General  Accounting  Office 

8.260  Non-Appropriated  Fund  Activities 

8.270  Government  Corporations 

8.280  National  Guard  and  Air  Force 

8.290  Air  Traffic  Controllers 

Lloyd  L.  Bascom,  et  al.  v.  Department  of  Transportation 
(DA075283F0145,  April  10,  1984);  Kenneth  P.  Breeden  v.  De- 
partment of  Transportation  (DA075283F0552,  April  11, 
1984);  Richard  K.  Chaplin,  et  al.  v.  Department  of  Trans- 
portation (DA075282F0782;  April  10,  1984);  Gerald  F. 
O’Brien  v.  Office  of  Personnel  Management 
(NY831L8210330,  April  20,  1984). 
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8.291 

8.2911 

8.29111 

8.291111 

8.291112 

8.29112 

8.29113 
8.291131 


PATCO  Strike  of  1981 
Elements 

Occurrence  of  Strike — Proof 
Official  Notice 
Other  Proof 
Lawfulness  of  Strike 
Participation  in  Strike — Proof 
Prirna  Facie  Case 


David  G.  Benson,  et  al.  v.  Department  of  Transportation 
(PH075281F1021,  March  5,  1984). 


8.291132  Additional  Proof 
8.2912  Procedural  Rights 

8.29121  Notice 

8.29122  Response 

8.29123  Suspension  During  Notice  Period 


Raymond  Barrett,  et  al.  v.  Department  of  Transportation 
(DA075283F0464,  April  10,  1984);  Lloyd  L.  Bascom,  et  al.  v. 
Department  of  Transportation  (DA075283F0145,  April  10, 
1984);  Richard  K.  Chaplin,  et  al.  v.  Department  of  Trans- 
portation (DA075282F0782,  April  10,  1984). 


8.29124 

Pre-Termination  Hearing 

8.29125 

Appeal  to  Merit  Systems  Protection  Board 

8.291251 

Consolidation 

8.291252 

Evidence  Exclusion 

8.291253 

Summary  Judgment 

8.2913 

Defenses 

8.29131 

Procedural  Error 

8.291311 

Command  Influence 

8.291312 

Crime  Provision  Invocation 

8.291313 

Other  Error 

8.29132 

Coercion 

8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

David  G.  Benson,  et  al.  v.  Department  of  Transportation 
(PH075281F1021, March  5,  1984). 


8.3212  Absent  Allegation  of  Partisan  Political  or  .Marital 

Status  Discrimination 

8.3213  Allegations  of  Handicap  Discrimination 

8.3214  Allegations  of  Race  Discrimination 

8.32L5  Allegations  of  Religious  Discrimination 

8.3216  Allegations  of  Sex  Discrimination 

8.3217  Allegations  of  Prohibited  Personnel  Practice.s 

8.3218  Marital  Status 

8.3219  Partisan  Politics 

8.322  Pre-Appointment  Reasons 

8.3221  Procedures 

8.323  Supervisory  or  .Managerial  Probationary  Periods 

8.324  Resignations  During  Probationary  Period 

8.330  Excepted  Service 

8.331  One  Year  of  Current  Continuous  Service 

8.332  Pre-Appointment  Reasons 

8.333  Same  or  Similar  Positions 

8.334  Handicapped  Appointments 

8.340  Preference  Eligible  Employees 

8.341  Veterans 

8.3411  Veterans  Readjustment  Appointees 

8.350  Confidential  Employees 

8.360  Overseas  Personnel 

8.370  Employees  of  the  District  of  Columbia 

8.380  State  and  Local  Employees 

8.390  Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410  Military  Duty 

8.420  Employment-Related  Injuries 

8.421  Fully  Recovered  Employee 

8.4211  Within  One  Year 

8.4212  After  One  Year 

8.422  Partially  Recovered  Employee 

8.4221  Within  One  Year 

8.4222  After  One  Year 

8.423  Right  to  Restoration 

8.424  Priority  Consideration 

8.425  Every  Effort  to  Restore 

8.426  Notice  of  Rights 

8.500  Senior  Executive  Service 


8.291352  Cancellation  Notice 

David  G.  Benson,  et  al.  v.  Department  of  Transportation 
(PH075281F1021,  March  5,  1984). 

8.2914  Merit  Systems  Protection  Board  Consideration  of 

Penalties 

8.29141  Review  Authority 

8.29142  Reasonableness 

8.29143  Disparate  Treatment 

8.29144  Adverse  Inference 

8.29145  Efficiency  of  the  Service 

8.2915  Unfair  Labor  Practice 

8.2916  Prohibited  Personnel  Practice 

8.292  Other  Issues 

8.300  Special  Situations 

8.310  Applicants 

8.320  Probationary  Employees 

8.321  Post-Appointment  Reasons 

8.3211  Determining  Completion  of  Probation 


8.510  Types  of  Positions 

8.511  Career  Appointee 

8.512  Non-Career  Appointee 

8.513  Limited  Term  Employee 

8.514  Limited  Emergency  Employee 

8.515  General  Position 

8.520  Actions  Within  the  Senior  Executive  Service 

8.521  Reassignment 

8.522  Transfer 

8.530  Appealable  Actions 

8.531  Removals 

8.5311  Procedural  Requirements 

8.5312  Efficiency  of  the  Service 

8.53121  Nexus 

8.532  Suspensions  for  More  Than  14  Days 

8.5321  Procedural  Requirements 

8.5322  Efficiency  of  the  Service 

8.53221  Nexus 

8.533  Conversion  of  Position  to  Senior  Executive  Service 

8.540  Performance  Appraisal 

8.550  Removal  From  Senior  Executive  Service 

8.551  Hearing 
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8.600  Merit  Pay 

8.610  Transfer  of  Position  to  Merit  Pay  Status 
9.000000  Performance  Related  Actions 
9. 100  Actions  Based  on  Performance 

9.110  Denial  of  Within-Grade  Increase 

Sheldon  Chesis  v.  Department  of  the  Treasury 
(DC531D8210362,  April  20,  1984);  Lois  L.  Duke  v.  Depart- 
ment of  the  Army  (AT531D81 10855,  April  20,  1984);  John  P. 
Rea,  Jr.  v.  Defense  Mapping  Agency  (SF531D8110157,  April 
9,  1984);  Glenn  A.  Stankis  v.  Environmental  Protection 
Agency  (DA531D8090007,  April  5,  1984). 

9.111  Waiting  Period 

Sheldon  Chesis  v.  Department  of  the  Treasury 
(DC531D8210362,  April  20,  1984). 

9.120  Reduction  in  Grade 

9.130  Removal 

9.140  Reassignment 

9.150  Promotion 

9.200  Performance  Appraisal  Systems 

9.210  Establishment  of  Performance  Appraisal  Systems 

9.211  Periodic  Appraisals  of  Performance 

9.212  Employee  Participation  in  Establishment  of  Per- 

formance Standards 

9.213  Communication  of  Performance  Standards  and  Crit- 

ical Elements  to  Employees 

9.214  Employee  Performance  Evaluation 

9.2141  Acceptable  Level  of  Competence  Determination 

Sheldon  Chesis  v.  Department  of  the  Treasury 
(DC531D8210362,  April  20,  1984);  John  P.  Rea,  Jr.  v.  De- 
fense Mapping  Agency  (SF531D8110157,  April  9,1984); 

Glenn  A.  Stankis  v.  Environmental  Protection  Agency 
(DA531D8090007,  April  5,  1984). 

9.2142  Recognition  and  Awards 

9.2143  Assistance  in  Improving  Performance 

9.2144  Opportunity  to  Demonstrate  Acceptable  Perform- 

ance 

9.220  Office  of  Personnel  Management  Review  of  Per- 

formance Appraisal  Systems 

9.300  Procedural  Rights  in  Actions  Based  on  Unaccept- 
able Performance 

9.310  Reduction  in  Grade  or  Removals 

Mable  P.  Gibson  v.  Department  of  Navy  (AT0752821 10006, 
April  8,  1984) 


9.311 

Notice 

9.3111 

Instances  of  Unacceptable  Performance 

9.3112 

Critical  Elements  Involved 

9.3113 

Timeliness 

9.3114 

Opportunity  to  Improve 

9.312 

Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  From  Agency  Records 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

9.320  Denial  of  Within-Grade  Increase 

9.321  Notice 

9.3211  Notice  Period 

9.322  Written  Decision 

9.323  Timeliness 

9.324  Reconsideration  by  Agency 

9.3241  Written  Decision 

9.3242  Higher  Level  Employee 

9.32421  No  Participation  in  Original  Decision 

9.325  Appeal  Rights  ^ 

9.330  Burden  of  Proof 

9.331  Substantial  Evidence 

\ 

Sheldon  Chesis  v.  Department  of  the  Treasury 
(DC531D8210362,  April  20,  1984);  John  P.  Rea,  Jr.v.  De- 
fense Mapping  Agency  (SF531D8110157,  April  9,  1984). 


9.332  Preponderance  of  the  Evidence — Chapter  75 

Glenn  A.  Stankis  v.  Environmental  Protection  Agency 
(DA531D8090007,  April  5,  1984). 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 
10.100  Appellate  Jurisdiction 

10.110  Prehearing  Procedures 

Willie  C.  Brothers  v.  Department  of  Agriculture 
(AT07528210729,  April  20,  1984). 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

Lloyd  L.  Bascom  et  al.  v.  Department  of  Transportation 
(DA075283F0145,  April  10,  1984);  Kenneth  P.  Breeden  v.  De- 
partment of  Transportation  (DA075283F0552,  April  11, 
1984);  Richard  K.  Chaplin,  et  al.  v.  Department  of  Trans- 
portation (DA075282F0782,  April  10,  1984);  Thomas  E. 
Evans  v.  U.S.  Postal  Service  (PH07528310276,  April  20, 
1984);  Bernetta  L.  Simmons  v.  Office  of  Personnel  Manage- 
ment (DC831L8310647,  April  2,  1984). 

10.1111  Right  to  Hearing 

Willie  C.  Brothers  v.  Department  of  Agriculture 
(AT07528210729,  April  20,  1984). 

10.1112  Waiver  of  Right  to  Hearing 

10.1113  Withdrawal  of  Appeal 

10.112  Agency  Response 

10.1121  Agency  Request  for  an  Appearance  at  Hearing 

10.113  Class  Action 
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Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984). 

10.114  Consolidation  and  Joinder 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984). 

10.115  Intervention 

Lillian  A.  Adakai,  et  al.  v.  Department  of  the  Interior 
(SF03518210102,  April  2,  1984). 

10.1151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

In  Re  Subpena  Addressed  to  the  Office  of  Special  Counsel 
(HQ12008310019,  April  4,  1984). 

10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Deposition 

10.11613  Production  of  Documents 

10.117  Prehearing  Conference 

10.118  Subpoenas 

In  Re  Subpena  Addressed  to  the  Office  of  Special  Counsel 
(HQ12008310019,  April  4,  1984). 

10.119  Request  for  Witness 

10.120  Presiding  Official 

Arlinda  Andrews,  et  al.  v.  Department  of  Housing  and  Urban 
Development  (DC03518310179,  April  25,  1984). 

10.121  Duties  and  Powers 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984);  James  W.  Glaspell 
V.  Office  of  Personnel  Management  (PH08318210536,  April 
20,  1984). 

10.1211  Discretion 

Lillian  A.  Adakai,  et  al.  v.  Department  of  the  Interior 
(SF03518210102,  April  2,  1984);  Eleanor  R.  Bacon,  et  al.  v. 
Department  of  Health  and  Human  Services  (DC03518310188, 
April  25,  1984);  Willie  C.  Brothers  v.  Department  of  Agricul- 
ture (AT07528210729,  April  20,  1984);  Bernetta  L.  Simmons 
V.  Office  of  Personnel  Management  (DC831L8310647,  April 
2,  1984). 

10.12111  Dismissals 

Arlinda  Andrews,  et  al.  v.  Department  of  Housing  and  Urban 
Development  (DC03518310179,  April  25,1984);  Raymond 
Barrett,  et  al.  v.  Department  of  Transportation 
(DA075283F0464,  April  10,  1984);  Kenneth  P.  Breeden  v.  De- 
partment of  Transportation  (DA075283F0552,  April  11, 
1984);  Jacqueline  Cohen  v.  Department  of  Labor 
(AT03518211130,  April  2,  1984);  Jon  R.  Hall  v.  Department 
of  the  Army  (AT075281 10702,  April  11,  1984);  Robert  J. 
Kennedy  v.  Office  of  Personnel  Management 
(DC831L82 10392,  April  9,  1984);  Elvin  P.  Pierce  v.  Small 


Business  Administration  (PH075282 10624,  April  20,  1984); 
Bernetta  L.  Simmons  v.  Office  of  Personnel  .Management 
(DC831L8310647,  April  2,  1984);  Paul  M.  Strickland  v.  De- 
partment of  the  Interior  (DK34438210274,  April  2,  1984). 

10.12112  Failure  to  Prosecute 

Bernetta  L.  Simmons  v.  Office  of  Personnel  Management 
(DC831L8310647,  April  2,  1984). 

10.1212  Ruling  on  Motions 

Willie  C.  Brothers  v.  Department  of  Agriculture 
(AT07528210729,  April  20,  1984);  Jacob  ./.  Graver  v.  Office  of 
Personnel  Management  (NY083181 10397,  April  9,  1984). 

10.12121  Venue 

10.12122  Interlocutory  Appeals 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984). 

10.12123  Continuance  or  Stay 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428,  March  23,  1984). 

10.1213  Orders  of  Presiding  Officials 

10.12131  Compliance 

Bernetta  L.  Simmons  v.  Office  of  Personnel  Management 
(DC831L8310647,  April  2,  1984). 

10.1214  Decision 

Lillian  A.  Adakai,  et  al.  v.  Department  of  the  Interior 
(SF03518210102,  April  2,  1984);  Elinor  R.  Bacon,  et  al.  v. 
Department  of  Health  and  Human  Services  (DC03518310188, 
April  25,  1984);  Riley  J.  Freeman  v.  Department  of  Trans- 
portation (PH075281 10738,  April  9,  1984);  JoSheryl  McGhee 
V.  Office  of  Personnel  Management  (DC831L8310330,  April 
20,  1984). 

10.12141  Content 

10.12142  Effective  Date 

10.12143  Finality 

10.12144  Summary  Decision 

10.12145  Recommended  Decision 

10.12146  Form 

10.1215  Hearings 

10.12151  Postponement 

Willie  C.  Brothers  v.  Department  of  Agriculture 
(AT075282 10729,  April  20,  1984). 

10.1216  Closing  the  Record 

10.1217  Service 

10.122  Bias 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984). 

10.123  Disqualification 

10.124  Amicus  Briefs 

10.130  Board  Review  of  Initial  Decision 
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Richard  R.  Bowman  v.  Department  of  the  Air  Force 
(DA07528310605,  April  17,  1984);  Jacob  J.  Graber  v.  Office  of 
Personnel  Management  (NY083181 10397,  April  9,  1984). 

10.131  Board  Reopening 

10.132  Petition  for  Review 

David  G.  Benson,  et  al.  v.  Department  of  Transportation 
(PH075281F1021,  March  5,  1984);  Ray  Brown  v.  Department 
of  the  Air  Force  (SE07528210149,  April  20,  Carol  Ann 
Reyman  v.  Environmental  Protection  Agency 
(CH04328410029,  April  20,  1984). 

10.1321  Filing  Requirements 

Ray  Brown  v.  Department  of  the  Air  Force  (SE07528210149, 
April  20,  1984);  Carol  Ann  Reyman  v.  Environmental  Pro- 
tection Agency  (CH04328410029,  April  20,  1984);  Paul  M. 
Strickland  v.  Department  of  the  Interior  (DE344382 10274, 
April  2,  1984). 

10.1322  Criteria 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984);  Charles  R. 

Bentley  v.  U.S.  Postal  Service  (SF07528310741,  April  2, 
1984);  Richard  R.  Bowman  v.  Department  of  the  Air  Force 
(DA07528310605,  April  17,  1984);  James  W.  Glaspell  v.  Of- 
fice of  Personnel  Management  (PH08318210536,  April  20, 
1984);  Willie  Lunkin  v.  U.S.  Postal  Service  (SF075281 10902, 
April  2,  1984);  Gerald  F.  O’Brien  v.  Office  of  Personnel  Man- 
agement (NY831L8210330,  April  20,  1984);  Carol  Ann 
Reyman  v.  Environmental  Protection  Agency 
(CH04328410029,  April  20,  1984);  Addie  B.  Valadez  v.  De- 
partment of  the  Army  (DA075283 10503,  April  11,  1984). 

10.1323  Short  Form  Decisions  {See  Short  Denials  and  Dis- 

missals) 

10.133  Board  Review  Powers 

David  G.  Benson,  et  al.  v.  Department  of  Transportation 
(PH075281F1021,  March  5,  1984). 

10.140  Board  Opinion 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428,  March  23,  1984);  Special  Counsel  v. 
Guadalupe  Saldana  (HQ120600020,  April  10,  1984). 

10.141  Content 

10.142  Effective  Date 

10.143  Finality 

10.144  Reconsideration 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428,  March  23,  1984). 

10.150  Judicial  Review 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428,  March  23,  1984). 

10.200  Original  Jurisdiction 

10.210  Special  Counsel  Cases 

10.211  Complaints  for  Corrective  Action 


10.2111 

Filing  of  Complaint 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Discif 
nary  Actions 

10.21121 

Answer 

10.21122 

Representation 

10.21123 

Hearing 

10.2113 

Party  Response  Rights 

10.2114 

Powers  of  Board 

10.2115 

Board  Decision 

10.2116 

Judicial  Review 

10.212 

Stays 

10.2121 

Initial  Stay — Section  1208(a) 

10.21211 

Filing  of  Request  for  Stay 

10.2122 

Extension  of  Initial  Stay — Section  1208(b) 

10.21221 

Filing  of  Request  for  Extension  of  Stay 

10.21222 

Agency  Response 

10.2123 

Indefinite  Stay-Section  1208(c) 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

10.21232 

Opportunity  for  Comment 

10.212321 

Special  Counsel 

10.212322 

Agency 

10.2124 

Powers  of  the  Board 

10.21241 

Initial  Stay 

10.21242 

Extension  of  Initial  Stay 

10.21243 

Indefinite  Stay 

10.2125 

Board  Decision 

10.2126 

Judicial  Review 

10.213 

Hatch  Act  Procedures 

10.2131 

Filing  of  Letter  of  Charges 

10.2132 

Response  Rights 

10.2133 

Powers  of  Board 

10.2134 

Board  Decision 

10.2135 

Judicial  Review 

10.214 

Intervention 

10.2141 

Office  of  Personnel  Management 

10.2142 

Others 

10.220 

Administrative  Law  Judge  Cases 

10.221 

Filing  of  Complaint 

10.222 

Administrative  Law  Judge  Response 

10.223 

Procedural  Rights  (Cross-Reference  to  10.110) 

10.224 

Presiding  Official 

10.2241 

Administrative  Law  Judge 

10.2242 

Merit  Systems  Protection  Board 

10.225 

Powers  of  Board 

10.226 

Decision 

10.2261 

Recommended  Decision 

10.227 

Judicial  Review 

10.230 

Review  of  Rules  and  Regulations 

10.231 

Office  of  Personnel  Management 

10.300  Cases  Heard  by  Administrative  Law  Judges 

Special  Counsel  v.  Guadalupe  Saldana  (HQ120600020,  April 
10,  1984). 

10.400  Representation 

Willie  C.  Brothers  v.  Department  of  Agriculture 
(AT07528210729,  April  20,  1984). 

10.410  Pro  Se 

10.420  Attorney 

Willie  C.  Brothers  v.  Department  of  Agriculture 
(AT07528210729,  April  20,  1984). 

10.430  Other  Representation 

10.440  Conflict  of  Interest 
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10.500  Ex  Parte  Conduct 

Sandra  A.  Depte  v.  Veterans  Administration 
(PH07528110436ADD,  April  20,  1984). 

10.600  Substitution  of  Parties 

10.610  Death  of  Appellant 

10.700  Former  Adjudication 

j 

10.710  Res  Judicata 

10.720  Estoppel 

James  IF.  Glaspell  v.  Office  of  Personnel  Management 
(PH08318210536,  April  20,  1984). 

10.800  General  Board  Powers 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428,  March  23,  1984);  Mabel  P.  Gibson  v.  De- 
partment of  the  Navy  (AT07528211006,  April  8,  1984). 

10.810  Waiver  of  Board  Regulations 

Raymond  Barrett,  et  al.  v.  Department  of  Transportation 
(DA075283F0464,  April  10,1984);  Lloyd  L.  Bascom,  et  al.  v. 
Department  of  Transportation  (DA075283F0145,  April  10, 
1984);  Richard  K.  Chaplin,  et  al.  v.  Department  of  Trans- 
portation (DA075282F0782,  April  10,  1984);  Jacqueline 
Cohen  v.  Department  of  Labor  (AT03518211130,  April  2, 
1984);  Thomas  E.  Evans  v.  U.S.  Postal  Service 
(PH075283 10276,  April  20,  1984). 

10.811  Untimeliness 


11.121  Political  Coercion 

11.122  Political  Reprisals 

11.130  Prohibited  Discrimination 

11.131  Age 

11.132  Race,  Color,  and  National  origin 

11.133  Handicapping  Condition 

William  H.  Korb  v.  Department  of  the  Army  (SF07.528310704, 
April  11,  1984). 

11.134  Sex 

11.135  Religion 

11.136  Marital  Status 

11.137  Political  Affiliation 

11.140  Prohibited  Reprisal 

11.141  For  Exercising  Appeal  Rights 

11.150  Whistleblowers 

11.151  Actions  Against  Whistleblowers 

11.1511  Definition  of  Gross  Waste  of  Funds 

11.1512  Definition  of  Mismanagement 

11.1513  Definition  of  Abuse  of  Authority 

11.152  Reprisals  Against  Whistleblowers 

11.160  Actions  Based  on  Non-Performance  Related  Con- 

duct 

11.161  Nexus  to  Efficiency  of  the  Service 

11.170  Actions  in  Violation  of  Merit  Systems  Principles 

11.171  Merit  Systems  Principles 

11.172  Implementation  of  Merit  Systems  Principles 

11.200  Burden  of  Proof 

11.210  Definition  of  Personnel  Action 

11.220  Authority  to  Take  Action 

12.000000  Reductions  in  Force 


Raymond  Barrett,  et  al.  v.  Department  of  Transportation 
(DA075283F0464,  April  10,  1984);  Kenneth  P.  Breeden  v.  De- 
partment of  Transportation  (DA075283F0552,  April  11, 
1984);  Richard  K.  Chaplin,  et  al.  v.  Department  of  Trans- 
portation (DA075282F0782,  April  10,  1984);  Jacqueline 
Cohen  v.  Department  of  Labor  (AT03518211130,  April  2, 
1984);  Thomas  E.  Evans  v.  U.S.  Postal  Service 
(PH07528310276,  April  20,  1984);  Elvin  P.  Pierce  v.  Small 
Business  Administration  (PH075282106424,  April  20,  1984). 

10.820  Waiver  of  Non-Statutory  Requirements 
in  Board  Orders 

11.000000  Prohibited  Personnel  Practices 

Lois  L.  Duke  v.  Department  of  the  Army  (AT531D8110855, 
April  20,  1984). 

11.100  Practices  Prohibited 

11.110  Personal  Favoritism 

11.111  Improper  Consideration  of  Employee  Information 

11.112  Willful  Deception  or  Obstruction  of  Competition 

11.113  Forced  Withdrawal  From  Competition 

11.114  Unauthorized  Employment  Preferences 

11.115  Nepotism 

11.120  Unauthorized  Political  Practices 

Special  Counsel  v.  Guadalupe  Saldana  (HQ120600020,  April 
10,  1984). 


Frank  S.  Caracciolo  v.  Department  of  Education 
(DC03518210340,  April  2,  1984). 


12.100  Actions 

12.110  Assignment 

12.111  Change  of  Positions  or  Reclassification 

Charles  P.  Moraglia  v.  Environmental  Protection  Agency 
(PH03518210429,  April  5,  1984). 

12.112  Grade  Retention 

12.113  Pay  Retention 

12.114  Retreat  Rights 

12.115  Remedial 

12.116  Best  Offer 

12.120  Furlough 

12.130  Separation 


12.200  Retention  Standing 

12.210  Competitive  Area 

12.220  Competitive  Level 

12.230  Retention  Register 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984);  Frank  S. 
Caracciolo  v.  Department  of  Education  (DC03518210340, 
April  2,  1984). 
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12.231  Tenure  of  Employment 

12.232  Veterans  Preference 

12.233  Performance  Ratings 

12.300  Transfer  of  Functions 
12.310  Transfer  of  Employees 

12.400  Procedural  Rights  and  Requirements 

12.410  Notice 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984). 

12.411  General 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984). 

12.412  Specific 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
services  (DC03518310188,  April  25,  1984). 

12.420  Appeals 

12.421  Burdens  of  Proof 

12.422  Premature  Reduction  in  Force  Appeal 

12.430  Restoration  by  Agency 

12.440  Reemployment  Priority  List 

12.500  Justification 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984). 

12.510  Lack  of  Work 

12.511  Contracting  Out 

12.520  Shortage  of  Funds 

Elinor  R.  Bacon,  et  al.  v.  Department  of  Health  and  Human 
Services  (DC03518310188,  April  25,  1984). 

12.530  Reorganization 

12.531  Invalid  Reorganization 

12.540  Reclassification 

Charles  P.  Moraglia  v.  Environmental  Protection  Agency 
(PH03518210429,  April  5,  1984). 

12.550  Exercise  of  Reemployment  or  Restoration  Rights 

12.560  Challenges  to  Bona  Fides 

12.561  Personal  Reasons 

12.562  Job  Conditions 

13.000000  Regulations  Review 


14.000000  Remedies 
14.100  Reinstatement 

14.110  Backpay 

Daniel  Charest  v.  Department  of  Justice  (SF07528090127, 

April  5,  1984). 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action 
14.500  Attorney  Fees 

Sandra  A.  Depte  v.  Veterans  Administration 
(PH07528110436ADD,  April  20,  1984);  John  M.  Poole  v.  De- 
partment of  the  Army  (PH07528010007ADD,  April  17,  1984); 
Special  Counsel  v.  Guadalupe  Saldana  (HQ120600020,  April 
10,  1984). 

14.510  Statutory  Authorization 

14.520  Interest  of  Justice 

Sandra  A.  Depte  v.  Veterans  Administration 
(PH07528110436ADD,  April  20,  1984);  John  M.  Poole  v.  De- 
partment of  the  Army  (PH07528010007ADD,  April  17,  1984). 


14.521 

Prohibited  Personnel  Practice 

14.522 

Clearly  Without  Merit 

14.523 

Bad  Faith 

14.5231 

Harassment 

14.5232 

Improper  Pressure 

14.524 

Gross  Procedural  Error  by  Agency 

John  M. 

Poole  V.  Department  of  the  Army 

(PH07528010007ADD,  April  17,  1984). 

14.525 

Agency  Direct  or  Indirect  Knowledge 
Merit 

14.526 

Employee-Initiated  Claims 

14.527 

Agency-Initiated  Claims 

14.530 

Prevailing  Party 

Sandra  A.  Deptee  v.  Veterans  Administration 

(PH07528110436ADD,  Aprir20,  1984). 

14.540 

Incurred 

14.541 

Attorney-Client  Relationship 

14.550 

Reasonableness  of  Fees 

14.560 

Timeliness  of  Fee  Motion 

14.570 

Filing  Requirements 

14.600  Settlement 

13.100  Office  of  Personnel  Management 
Rules  and  Regulations 

13.110  Facial  Invalidity 
13.120  Agency  Implementation 


Department  of  Health  and  Human  Services  v.  Francis  Lam- 
bert Haley,  Administrative  Law  Judge  (HQ7528210052,  April 
20,  1984). 


14.700  Mitigtion  of  Penalty 
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15.000000  Retirement 
15.100  Retirement  Requirements 

15.110  Early  Retirement 

Jacob  J.  Graber  v.  Office  of  Personnel  Management 
(NY083181 10397,  April  9,  1984). 

15.111  Reorganization,  Reduction  in  Force,  Transfer  of 

Function 

15.120  Credit  for  Service 

William  P.  Berard  v.  Office  of  Personnel  Management 
(DC08318210739,  April  9,  1984). 


15.140  .Mandatory  Separation 

15.141  Law  Enforcement  Officer.s  and  Firefighti'r.s 

15.142  Air  Traffic  Controllers 

15.150  Retirement  Contributions 

15.160  Optional  Retirement 

15.2(XJ  Annuities 

15.210  Determinations  of  Annuities 

15.211  Effects  of  Federal  Employee’s  Compensation  Act 

Payments 

15.212  Forfeiture 

15.220  Recovery  of  Annuity  Overpayments 

15.230  .\ppeal  to  .Merit  Systems  Protection  Hoard  by  .An 
nuitant 

15.240  Survivor  Annuities 


15.121  Law  Enforcement  Officers  and  Firefighters  15.300  Involuntary  Retirement 

15.122  Covered  Positions 

15.400  .Jurisdiction 

William  P.  Berard  v.  Office  of  Personnel  Management 

(DC08318210739,  April  9,  1984).  15.410  Administrative  Action  or  Order 


15.130  Disability  Retirement 

James  W.  Glaspell  v.  Office  of  Personnel  Management 
(PH08318210536,  April  20,  1984);  JoSheryl  McGhee  v.  Office 
of  Personnel  Management  (DC831L8310330,  April  20,  1984). 

15.131  On  Application  of  Employee 

15.1311  Appeal  to  Merit  Systems  Protection  Board 

James  W.  Glaspell  v.  Office  of  Personnel  Management 
(PH08318210536,  April  20,  1984). 

15.13111  Scope  of  Review 

15.13112  Burden  of  Proof 

JoSheryl  McGhee  v.  Office  of  Personnel  Management 
(DC831L8310330,  April  20,  1984). 

15.13113  Parties 

15.132  On  Application  of  Agency 

15.1821  Appeal  to  Merit  Systems  Protection  Board 

15.13211  Scope  of  Review 

15.13212  Burden  of  Proof 

15.13213  Parties 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 
15.1331  Type  of  Evidence 

15.134  Impact  on  Performance,  Attendance,  and  Conduct 

15.135  Total  Disability 

JoSheryl  McGhee  v.  Office  of  Personnel  Management 
(DC831L8310330,  April  20,  1984);  Gerald  F.  O’Brien  v.  Office 
of  Personnel  Management  (NY831L8210330,  April  20,  1984). 

15.136  Agency  Obligation  to  Accommodate 

15.1361  Reassignment 

15.13611  Vacant  Position 

15.13612  Same  Grade  or  Pay 

15.13613  Same  Commuting  Area 

15.1362  Agency  Decision  Not  to  Reassign 

15.137  Employee  Refusal  of  Offer  of  Assignment 

15.138  Re-examination  and  Recovery 

15.139  Five-Year  Service  Requirement 


16.000000  Special  Counsel 

16. 100  Investigatory  Authority 

16.110  Investigation  of  Prohibited  Personnel  Practices 
16.120  Investigation  of  Whistleblower  Allegations 

16.130  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 

16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures 

16.212  Reports 

16.213  Settlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Request  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds  • 

16.232  Burden  of  Proof 

16.2321  Section  1208(a)-15  Days 

16.2322  Section  1208(b)-30  Days 

16.2323  Section  1208(c)-Indefinite 

16.240  Intervention  Before  Merit  Systems  Protection 
Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.253  Hatch  Act  Violations 

16.2531  Federal  Employees 

Special  Counsel  v.  Guadalupe  Saldana  (HQ120600020,  April 
10,  1984). 

16.2532  District  of  Columbia  Employees 

16.2533  State  and  Local  Employees 

16.254  Prohibited  Personnel  Practices 
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16.255  Federal  Employee  Flexible  and  Compressed  Work 
Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 

16.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 

17.000000  Suitability  and  Fitness  for 
Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 


17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduit 

17.184  Recency  of  Conduct 

17.845  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 

17.200  Standard  Applied  In  Suitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 

17.300  Consequences  of  Negative  Suitability 
Determination 


17.110 

Delinquency  or  Misconduct  in  Prior  Employment 

17.120 

Criminal,  Dishonest,  Infamous,  or  Notoriously 
Disgraceful  Conduct 

17.130 

Falsification  or  Fraud 

17.140 

Alcoholism 

17.150 

Drug  Abuse 

17.160 

Loyalty 

17.170 

Statutory  Disqualifications 

17.180 

Additional  Factors 

17.181 

Nature  of  Position 

17.310  Disqualification 

17.320  Removal 

17.330  Debarment 

17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Examination 

17.420  Physical  Examination 

18.000000  Employment  Practices 
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PUBLICATION  SERVICES 


The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and  issu- 
ances. It  is  available  from  the  Superin- 
tendent of  Documents,  under  stock  num- 
ber 062-000-80001-1,  either  by 
subscription  or  single  issue.  Please  ad- 
dress subscription  or  purchase  inquiries 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.C.  20401. 


Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal  Em- 
ployee Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Serv- 
ice (NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  stock 
number  is  PB84-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  11,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and  lead- 
case  section  is  included.  The  cost  of  this 
microfiche/index,  “Federal  Employee 
Appeals  Decisions,  Air  Traffic  Controller 
Cases,”  is  $150. 

Published  Board  Decisions  and 
Index 

Decisions  of  the  U nited  States  Merit 
Systems  Protection  Board,  volumes  1 
through  11,  covering  the  period  January 
11,  1979  through  September  30,  1982, 
have  been  published.  These  volumes  are 


a compilation  of  final  actions  taken  by  the 
Board  and  precedential  interlocutory  de- 
cisions. An  index  using  the  Board’s  key 
number  system  is  included. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock 
number  is  062-000-00011-2.  Also  avail- 
able from  the  Superintendent  of  Docu- 
ments are  volumes  8 through  11,  cover- 
ing the  period  October  1,  1981  through 
September  30,  1982.  Their  stock  number 
is  062-000-00014-7,  and  the  cost  is  $53 
for  the  four-volume  set.  Volumes  1 
through  4,  which  cover  the  period  Janu- 
ary 11,  1979  through  December  31,  1980, 
are  no  longer  in  print. 

Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Research  Services  Division,  Office 
of  the  Secretary,  Merit  Systems  Protec- 
tion Board,  Room  828,  1120  Vermont  Av- 
enue, N.W.,  Washington,  D.C.  20419. 
Requests  should  include  the  appellant’s 
name,  the  docket  number,  and  the  date 
of  the  decision  or  order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Research  Services 
Division,  Monday  through  Friday,  8:30 
a.m.  to  5 p.m.,  where  the  initial  deci- 
sions, Board  orders,  publications,  and 
microfiche  described  above  are  available 
for  viewing. 


DEFINITIONS 

These  definitions  are  provided  for  clar- 
ification purposes  only  and  are  not  in- 
tended to  convey  the  strict  legal  meaning 
of  the  terms. 

Addendum  Decision — an  addendum  de- 
cision deals  with  attorney  fees. 


Appeals  Arbitration — a voluntary  alter- 
native procedure  designed  to  adjudicate 
relatively  simple  non-precedential  ap- 
peals in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 

Deciding  Official — the  official  who  ren- 
ders the  agency’s  decision. 

Initial  Decision — the  regional  office  de- 
cision made  by  the  presiding  official  in 
response  to  a petition  for  appeal.  The 
intial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted.  In  that  case,  the 
Board’s  decision  becomes  the  final  deci- 
sion. If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in  Wash- 
ington, D.C.,  for  review  of  an  initial  de- 
cision of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or.make  a decision  on  the  record. 
The  presiding  official  referred  to  in  The 
Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  the 
Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  au- 
thorized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  49,  No.  75 
Tuesday,  April  17,  1984 
15174 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  date:  2:30  p.m.,  Tuesday,  April 
24, 1984. 

place:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington,  D.C.  20419. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Special  Counsel  v.  Susan  M.  Suso,  MSPB 
Docket  No.  HQ12068210017. 

2.  Special  Counsel  v.  Esmail  D.  Zanjani, 
MSPB  Docket  No.  HQ12068310023. 

3.  Thomas  /.  Allen  v.  Department  of 
Transportation,  Federal  Aviation 
Administration,  MSPB  Docket  No. 
BN075281F0230,  Charles  Alfaro  v. 

Department  of  Transportation,  Federal 
Aviation  Administration,  MSPB  Docket  No. 
NY075281F0428,  Richard  Lawlor  v. 
Department  of  Transportation,  Federal 
Aviation  Administration,  MSPB  Docket  No. 
NY075281F0918.  Keith  T.  Werts  v. 

Department  of  Transportation,  Federal 
Aviation  Administration,  MSPB  Docket 
SE075281F0756,  William  Sedgwick  v. 
Department  of  Transportation,  Federal 
Aviation  Administration,  MSPB  Docket  No. 
AT075281F2351.  Carl  Vaughn  v.  Department 
of  Transportation,  Federal  Aviation 
Administration,  MSPB  Docket  No. 
PH075281F1064. 

4.  Gerald  Phillips  v.  Department  of 
Transportation,  MSPB  Docket  No. 
DE3538210033. 

5.  Aldean  Porter  v.  Department  of 
Agriculture,  MSPB  Docket  No. 
AT07528211337. 

6.  Robert  Smith  v.  OPM.  MSPB  Docket  No. 
PH331L8210490.9 

7.  fames  Berry  v.  Department  of  Energy, 
MSPB  Docket  No.  DC03518210050. 

8.  Malcolm  Ashe  v.  Tennessee  Valley 
Authority,  MSPB  Docket  No.  AT03518211263. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Taylor, 
Secretary,  (202)  653-7200. 

For  the  Board. 

Dated:  April  12, 1984,  Washington,  D.C. 
Robert  E.  Taylor, 

Secretary. 


Vol.  49.  No.  77 
Thursday,  April  19,  1984 

16468 

MSPB 

MERIT  SYSTEMS  PROTECTION 
BOARD 

5CFR  Parts  1201  and  1207 


Regulatory  Agenda 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Semiannual  agenda  of 
regulations. 

SUMMARY:  The  following  Merit  Systems 
Protection  Board  regulations  are 
scheduled  for  review  or  development 
from  April  1984  through  April  1985.  This 
agenda  carries  out  the  MSPB’s 
responsibilities  to  publish  a semiannual 
agenda  under  E.0. 12291,  Federal 
Regulation,  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6). 
Regulatory  action  in  addition  to  the 
items  listed  is  not  precluded. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  Redenius,  Managing  Director, 

(202)  653-6842. 

Merit  Systems  Protection  Board. 

DATED:  February  27, 1984. 

Herbert  E.  Ellingwood. 

Chairman. 

MERIT  SYSTEMS  PROTECTION 
BOARD  (MSPB) 

Current  and  Projected  Rulemakings 

©ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS 
CONDUCTED  BY  THE  MERIT 
SYSTEMS  PROTECTION  BOARD 

Legal  Authority:  29  USC  791 

CFR  Citation:  5 CFR  1207.1  to  1207.99. 
(new) 

Abstract:  To  effectuate  section  119  of 
the  Rehabilitation,  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendmejits  of  1978, 
amending  Section  504  of  P.L  95-602. 

Timetable: 

Action  Date  FR  Cite 

NPRM  04/00/84 

NPRM  Comment  04/00/84 
Period  Begin 

NPRM  Comment  08/00/84 
Period  End 

Small  Entity:  No 

Public  Compliance  Cost;  Initial  Cost:  SO; 
Yearly  Recurring  Cost;  $0 

Affected  Sectors:  None 
Government  Levels  Affected:  Federal 

Agency  Contact:  John  H.  Taylor, 

Director,  Office  of  Equal  Employment. 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue.  NW,  Washington.  DC 
20419,  202  653-6180 

RIN:  3124-AA01 


MERIT  SYSTEMS  PROTECTION 
BOARD  (MSPB) 

Existing  Regulations  Under  Review 

©HEARING  PROCEDURES  FOR 
APPELLATE  CASES 

Legal  Authority:  5 USC  1205(g) 

CFR  Citation:  5 CFR  1201.11  to  1201.118 

Abstract:  Periodic  Review  of  appellate 
procedures  to  improve  operating 
efficiency  and  effectiveness. 

Timetable: 

Action  Date  FR  Cite 

Begin  Review  02/22/84  5 FR  1201 

End  Review  10/30/84 

Next  Action  Undetermined 
Small  Entity:  No 

Public  Compliance  Cost  initial  Cost  SO; 
Yearly  Recurring  Cost:  SO 

Affected  Sectors:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Paul  D.  Mahoney. 
Assistant  Managing  Director  for 
Management.  Merit  Systems  Protection 
Board.  1120  Vermont  Avenue.  NW, 
Washington,  DC  20419,  202  653-8900 

RIN:  3124-AAOO 

Vol.  49.  No.  81 
Wednesday.  April  25,  1984 

17831 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Relocation  of  Information  Services 
Division,  Office  of  the  Secretary,  and 
Publication  of  Decisions  of  the  United 
States  Merit  Systems  Protection  Board 
Volumes  8 Through  11  (October  1981 
Through  September  1982) 

AGENCY:  Merit  Systems  Protection 
Board. 

action:  Nonce  ot  Relocation  of  the 
Information  Services  Division,  Office  of 
the  Secretary  and  Publication  of 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board  Volumes  8 
through  11  (October  1981  through 
September  1982). 

SUMMARY:  The  information  Service 
Division.  Office  of  the  Secretary.  Merit 
Systems  Protection  Board,  has  been 
relocated  from  Falls  Church,  VA  the 
Board's  central  office  and  has  just 
published  Volumes  8 through  11  of 
Decisions  of  the  United  States  Merit 
Systems  Protection  Board.  The  new 
address  for  the  Division  is  1120  Vermont 
Avenue,  NW.,  Room  818,  Washington, 
DC  20419. 
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EFFECTIVE  DATE;  March  26. 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  H.  Hoxie,  Merit  Systems 
Protection  Board  (202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  The 

Information  Service  Division,  Office  of 
the  Secretary,  publishes  Board  final 
orders  and  precedential  interlocutory 
orders  in  Decisions  of  the  United  States 
Merit  Systems  Protection  Board, 
including  an  index  using  the  Board’s  key 
number  system. 

To  purchase  Decisions  of  the  United 
States  Merit  Systems  Protection  Board. 
contact  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20401.  Volumes  8-11, 
Stock  Number  062-000-00014-7,  are 
available  at  S53  for  the  set  of  four. 
Volumes  5-7  (January  through 


September  1981),  Stock  No.  062-000- 
00011-2,  are  also  available  at  $40  for  the 
three.  Volumes  1-4.  which  cover  the 
period  January  1979  through  December 
1980,  are  no  longer  in  print. 

Other  Board  publication  include  The 
Digest,  a monthly  summary  and  listing 
of  opinions  and  orders — indexed,  and 
“Federal  Employee  Appeals  Decisions.” 
quarterly  microfiche  issuance  with 
paper  index  of  MSPB  initial  decisions.  In 
addition,  the  Board  has  published  a 
special  edition  of  initial  decisions 
resulting  from  the  air  traffic  controller 
strike  of  1981:  “Federal  Employee 
Appeals  Decisions,  Air  Traffic 
Controller  Cases."  This  one-time  special 
issuance  of  microfiche  is  accompanied 
by  a paper  index  consisting  of  a subject 
section  and  lead-case  section.  To 
purchase  The  Digest  at  $19  per  year, 
contact  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
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Office.  Washington,  DC  20401  (Stock  No. 
062-000-80001-1).  To  purchase  the 
quarterly  microfiche  at  $150  per  year, 
contact  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield.  VA  22161  (Stock  No. 
PB84-922700).  The  special  edition  of  air 
traffic  controller  cases  is  also  available 
at  $150  for  the  special,  one-time 
issuance  from  NTIS  (Stock  No.  PB83- 
922750). 

Further,  visitors  to  the  Board  may 
view  orders,  initial  decisions,  the 
published  volumes,  and  The  Digest  in 
the  Board’s  library. 


For  the  Board. 

Dated;  April  20.  1964. 

Herbert  E.  Elllngwood, 
Chairman. 
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